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14 RICHARD NEWBERGER, ) 2016-CRB-013732
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20
Before the Honorable Judge Charles L. Patton on
21
Thursday, January 26, 2017, in Courtroom 13-D.
22
23
24
25 | Demetrius D. Longmire
EXHIBIT 2

OFFICIAL COURT REPORTER
CLEVELAND MUNICIPAL COURT
Cleveland, Ohio 44113



Case: 1:18-cv-00076 Doc #: 2-2 Filed: 01/11/18 2 of 121. PagelD #: 327

1| APPEARANCES:
2 On behalf of the plaintiff:
3 Kimberly Barnett-Mills,Chief Police
Prosecutor
4 By: James L. Hewitt,III, 1lst Assistant,
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5
On behalf of defendant Salome Artemis Arrant:
0
Jerome Emoff, Esqg.
7 James Pasch, Esqg.
8 On behalf of defendant Diya Cruz:
9 Gordon Friedman, Esqg.
10 On behalf of defendant Edward Diaz:
11 Sarah Gelsomino, Esqg.
12 On behalf of defendant Courtney Donelson:
13 James Alexander, Esqg.
James Hardiman, Esqg.
14
On behalf of defendant Steven Fridley:
15
Donna Taylor Kolis, Esqg.
16
On behalf of defendant Linda Daitsman:
17
Christian Grostic, Esqg.
18
On behalf of defendant Ernestine Hamilton:
19
Jacqgueline C. Greene, Esqg.
20 Sean C. Buchanan, Esqg.
21 On behalf of defendant Victoria Inguanta:
22 Michael Murray, Esqg.
Reem Subei, Esqg.
23
On behalf of defendant Richard Newberger:
24
Kevin J. Kovach, Esqg.
25 Mark R. DeVan, Esqg.
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On behalf of defendant Zullay Pichardo:

Rufus Sims, Esqg.
Marty Gelfand, Esqg.

On behalf of defendant Rafael Schiller-Laden:
Steven D. Shafron, Esqg.
On behalf of defendant Julie Leroy:

Judith Lipton, Esqg.

Demetrius D. Longmire
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PROCEEUDTING S

THE BAILIFF: Good morning, your
Honor.

THE COURT: Good morning,
everybody.

MR. MURRAY: Good morning, your
Honor.

THE COURT: Nice to see you all.
Welcome to Cleveland Municipal Court. I'm
Judge Patton. We're here for a Motion
Hearing. Motion to Dismiss. Hopefully, the

attorneys have advised all their clients of
their constitutional rights so I will not go
over them this morning.

It's rather warm in here already. I'm
going to ask my officers to open the doors so
we can get some air circulating. If anybody
wants to get up and leave because you're
uncomfortable, please feel free to do so.

We are recording this event today.
Therefore, it's kind of important that you
keep the noise level down so the speakers
work properly. So we're going to ask that
people not talk, even the attorneys.

Hopefully, if you have some comments to make,
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you will direct those comments to the
appropriate spokesperson and we will proceed
from there.
Before we get started, opening
statements may be in order.
Counsel.
MR. MURRAY: Thank you, your Honor.
Your Honor, first thing I'd like to do
is move for separation of witnesses.
THE COURT: Granted.

Mr. Prosecutor, just two?

MR. HEWITT: The Chief -- well, the
Chief is not -- I'd like him to stay.

THE COURT: Yeah.

MR. HEWITT: Lieutenant can sit in

the hallway.
THE COURT: Okay. Thank you very
much. All right.

Lieutenant, would you mind waiting in
the hallway for a moment, please?
LT. GAERTNER: Absolutely.
THE COURT: Thank you. Did you
put the caption on the --
THE BAILIFF: On the?

THE COURT: -—- record?
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THE BAILIFF: Yes.

THE COURT: Okay. Mr. Murray.

MR. MURRAY: Thank you, your Honor.
THE COURT: Let me ask.

Mr. Prosecutor, are there any other

preliminary matters we need to take care of?

MR. HEWITT: I don't think so, your
Honor.
THE COURT: Thank you wvery much.

Would you put your name on the record,
please?
MR. HEWITT: James H. Hewitt, III,
First Assistant Prosecutor City of Cleveland.
THE COURT: Thank you.
MR. MURRAY: Your Honor, would you
like all the defense lawyers to first, at
least, identify themselves for the record and
who they represent?
THE COURT: Mr. Murray, thank you
very much and we will do that.
MR. MURRAY: My name 1is Michael
Murray and I represent the defendant Victoria
Inguanta.
MR. SHAFRON: Steven Shafron on

behalf of Rafael Schiller-Laden.
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MS. GREENE: Jacgueline Green on
behalf of Ernestine Hamilton.

MS. GELSOMINO: Sarah Gelsimino on
behalf of Edward Diaz.

MR FRIEDMAN: Gordon Friedman on
behalf of Diya Cruz.

MR. DeVAN: Mark DeVan on behalf
of defendant Richard Newberger.

MR. KOVACH: Kevin Kovach also on
behalf of Richard Newberger.

MR. ALEXANDER: James Alexander on
behalf of Courtney Donelson.

MR. HARDIMAN: James Hardiman also on
behalf of Courtney Donelson.

MS. KOLIS: Donna Kolis on behalf
of Steven Fridley.

MS. SUBEI: Reem Subei on behalf
of Victoria Inguanta.

MR. GROSTIC: Christian Grostic on
behalf of Linda Daitsman.

MS. LIPTON: Judith Lipton on
behalf of Julie Leroy with our certified
legal interns who are the highest
(inaudible) .

MR. EMOFF: Jerome Emoff on behalf
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of Artemis Arrant.

MR. PASCH: James Pasch also on
behalf of Artemis Arrant.

THE COURT: Thank you.

MR. DELFAND: Marty Delfand on
behalf of Zullay Pichardo.

MR. BUCHANAN: Sean Buchanan on
behalf of Ernestine Hamilton.

MR. SIMS: Rufus Sims on behalf
of Zullay Pichardo.

THE COURT: Thank you.

Mr. Murray.

MR. MURRAY: Thank you, your Honor.

We appreciate your time and attention.
We know you've read the briefs and so you
know something about the issues in this case.
But this is a 1lst Amendment case.

This is a case involving freedom of
speech, freedom of expression, the right to
assemble peaceably, to ask government for
redress of grievances during a time when it
was most appropriate to express all types of
viewpoints, mainly during the course of the
Republican National Convention, which was

held here in Cleveland, as we all know, in
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July of 2016. All of the defendants here who
are charged with various offenses, including
Disorderly Conduct and Obstructing Official
Business, were engaged in
constitutionally-protected, peaceful protest
activities as was their right under the 1st
Amendment to the Constitution of the United
States and under Articles 3 and 11. I'm
sorry, Article 1 Section 3 and 11 of the Ohio
Constitution. These individuals have
strongly held views about society and about
the Republican National Convention and about
the things that are wrong with the
governmental system as they see it and they
came to Cleveland recently to express those
views. And they did so under circumstances
in which they had a right to do so.

On July the 20th of 2016, at about
4:00 p.m., this group assembled on a public
street which had been specifically designated
for expressive activities by the City of
Cleveland and the other law enforcement
agencies that were involved in the security
for the RNC. This was exactly where the City

said you could engage in

OFFICIAL COURT REPORTER
CLEVELAND MUNICIPAL COURT
Cleveland, Ohio 44113




Case: 1:18-cv-00076 Doc #: 2-2 Filed: 01/11/18 10 of 121. PagelD #: 335

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

constitutionally-protected expressive
activities. It was at the corner of East 4th
and Prospect. Vehicular traffic was
prohibited during that time precisely because
that was going to be a place where expressive
activities could occur. This group, they had
announced in advance, put out a press release
that they were going to assemble at 4:00 p.m.
at that place and that as part of their
constitutionally-protected protest they were
going to burn an American flag, which is
their right. It was going to be burned by a
gentlemen by the name of Gregory Joey
Johnson.

That's a name that's of some
significance because in 1984, Mr. Johnson
burned an American flag at the Republican
National Convention there in Dallas, Texas
and he was arrested for desecrating the flag
and his case went all the way up to the
United States Supreme Court and the US

Supreme Court in Texas v. Johnson affirmed

that he had an absolute 1st Amendment right
to burn the flag as part of a protest that he

was engaged in against the status quo that he
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was protesting against. That happened in --
we're talking 1989, I believe, was the final
decision in that case. And so, 1t's been the
law for all those many years that flag
burning as a means of protest is
constitutionally-protected and the City knew
that or should have known that because it's
been on the books for that many years.

So, on that day and at that time, this
group assembled with that protest in mind and
they dawned shirts at that juncture which
expressed viewpoints as well, and they all
assembled there and they began -- they formed
a circle; and the reason they formed a circle
was so that there would be a safe space
within the circle in which to engage in the
flag burning.

And they began to give a speech --

Mr. Johnson began to give a speech and they
began to chant and he began his chant, it was
"1-2-3-4, slavery, genocide and war.

5-6-7-8, America was never great." And then
he explained the viewpoint that the group who
had assembled was espousing in support of

that chant. And then as the events unfolded,
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there was a circle, what we call a safety
circle and in the middle of the circle, where
it could be done peacefully and safely,

Mr. Johnson and one of the other members of
the group 1lit an American flag as part of the
protest which he then was going to hold up
and explain that as part of the protest, that
is what this group views should be done with
the American flag.

At that moment, even before it would
appear from the video the actual lighting of
the flag occurred, but certainly immediately
upon the lighting of the flag, without any
justification, law enforcement immediately
broke into that circle and extinguished the
flames on the American flag; before there was
any emergency or any other justification for
that to be done. It was done in order to
prevent the flag burning from being completed
and the protest from being completed. A halt
was put to constitutionally-protected
expression at the most important time in the
nation, at least at that juncture, in July of
2016, when the Republicans were meeting to

nominate Donald Trump as President.
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That represented a prior restraint
because a halt was put to peaceful,
constitutionally-protected speech. And the
justifications that ultimately were offered
do not withstand scrutiny under the Supreme
Court decisions.

The case law is clear. Public safety is
not an excuse to interfere with
constitutionally-protected speech. The fact
that there may be others in the crowd who are
so opposed and hostile to the message being
communicated does not give law enforcement
the right or power to interfere with the
Constitutionally-protected speech. On the
contrary, they're duty according to the US
Supreme Court is to protect the protesters
from a hostile crowd. So this notion that
they were -- this was going to incite
violence or that there was a danger presented
by the fact that there was a crowd there that
was watching this is not an excuse for
interfering with their
constitutionally-protected expression. But
that's what happened.

And ultimately, all of the defendants
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who are assembled here in this courtroom in
this case, who's been identified by their
counsel who entered their appearances, were
ultimately arrested. They all participated
in this protest. They were all chanting.
They were all part of the flag burning
incident that was designed to communicate an
extremely important message that they wanted
the world to see and they were arrested on
charges of Disorderly Conduct and Obstructing
Official Business.

And the Supreme Court has made it clear
that you can't use statutes or ordinances
like that as a means to stifle expression and
that prosecutions brought under broad
ordinances or statutes like those, that are
predicated upon constitutionally-protected
expression cannot stand, and a Court then has
a duty, before a case ever gets to trial, to
hold that those statutes in their application
are unconstitutional under the State and
Federal Constitutions and to also hold that
the events that occurred represented a prior
restraint that cannot be tolerated.

And under those circumstances, we
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respectfully submit that after your Honor
hears the evidence and views the visual
evidence that we will present, we will have
demonstrated that we are entitled to an order
from this Court dismissing all the charges
here.

Thank you, your Honor.
THE COURT: Thank you wvery much.

Mr. Hewitt.
MR. HEWITT: Thank you.

May it please the Court.

The RNC convention was in Cleveland
July 18th through the 20th here in Cleveland.
The City of Cleveland was certainly prepared
to meet this challenge and of course, East
4th Street was considered a hot spot for many
restaurants, media outlets and live
broadcasts. East 4th Street was also the
delegate entrance to the Q Arena where most
of the people would funnel into the Q. Flag
burning itself is permissible under the US
and the Ohio Constitution as a free form of
expression.

Your Honor, this flag burning was not

done 1n a safe environment. Police learned
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that at least two individuals and others had
been burned. The protesters were blocking
the secured access to the Q Arena and the
secured gates had to be locked. The actual
flag burning itself had been concluded,
therefore, the police did not shutdown any
free speech. The police needed to assess the
situation and when the individuals failed to
disperse, was —-- arrests were carried out.
Police acted in the interest of public safety
to protect the public and they did not know
beforehand, thus there's no restraint on
prior -- on free speech.

The testimony will be established
through the police Chief regarding the orders
to disperse and then the testimony of a
police supervisor who has reviewed the
incident reports regarding three of those
protesters and in fact, he was also involved
with attempting to -- when the flag burners
themselves caught fire and he was attempting
to stop the flames that had gotten rapidly
out of control.

Once you hear this testimony, we're

convinced that the Court will deny the Motion

OFFICIAL COURT REPORTER
CLEVELAND MUNICIPAL COURT
Cleveland, Ohio 44113




Case: 1:18-cv-00076 Doc #: 2-2 Filed: 01/11/18 17 of 121. PagelD #: 342

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

to Dismiss. Thank you.

THE COURT: Thank you wvery much.
Mr. Murray, who would you like to call

as your first witness?

MR. MURRAY: Your Honor, at this

time, the defendants will call Chief Calvin

Williams.

THE COURT: Chief Williams, will

you take the stand, please?

CHIEF WILLIAMS: Yes, your Honor.
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CALVIN WILLTAMS,
having been first duly sworn, was examined

and testified as follows:

THE COURT: Good morning, Chief.
CHIEF WILLTAMS: Good morning, your
Honor.

THE COURT: You may proceed.

MR. MURRAY: Thank you, your Honor.

CROSS-EXAMINATION

BY MR. MURRAY:

Q

For the record, please state your name and
business address.

Calvin Daniel Williams, address is 1300 Ontario,
Room 929. Cleveland, Ohio.

And you are the Chief of Police for the City of
Cleveland; is that correct?

Yes, I am.

When did you assume those duties?

February 10th of 2014.

Just generally, describe what the duties of the
Chief of Police encompass?

Generally, the Chief of Police is responsible for
the efficient operations of the entire Division
of Police and all of its personnel.

And approximately how many police officers and
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1 other employees are there in the City of

2 Cleveland?

31 A There are approximately 1500 sworn law

4 enforcement officers and about 300 civilian

5 employees.

6] 0O And to whom do you report?

71 A My direct support is the Director of Public

8 Safety for the City of Cleveland.

910 And that is whom?

101 A Michael McGrath.

1110 Now, I want to call your attention to July of

12 2016, the Republican National Convention was here
13 in the City of Cleveland. Correct?

141 A Yes.

1510 And as the Chief of Police, you were involved in
16 extensive planning for that convention. Correct?
171 A Correct.

1810 And you coordinated with numerous other law

19 enforcement agencies?

20| A Yes.

211 Q That would include the FBI?

22 | A Yes.

2310 That would include the Secret Service?

24 | A Yes.

251 Q That would include the Highway Patrol, the State
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Highway Patrol?

Yes.

That would include the Sheriff's Department?
Yes.

And many other law enforcements from places

across the country who came to assist you and the

other law enforcement officials during that week.

Correct?
That's correct.

Now, turning your attention to July 20, 2016,

which is the date that brings us together today.

There were a number of arrests in the City of
Cleveland in connection with the Republican
National Convention. Correct?

That's correct.

And the arrests included the arrest of numerous
protesters. Correct?

Those were the only arrests concerning the
convention, yes.

And those are the -- among others, all the
defendants who are here today, were among those
protesters who were arrested on July the 20,
2016. Correct?

17 protesters, correct.

That includes the defendants who's been
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identified today. Correct?
Correct.
Okay. ©Now -- and this was all arising out of

events occurring in connection with a protest
that involved burning an American flag. Correct?
That's the way it started, yes.

And you would agree, Chief, that burning the
American flag as a form of protest is protected
by the 1st Amendment to the United States
Constitution and by the Ohio Constitution as
well. Correct?

Correct.

And this event occurred at the corner of Prospect
and East 4th Street. Correct?

Yes.

And that, in fact, was an area specifically set
aside for expressive activities; was it not?

That general area, yes.

I want to show you what has been marked --

MR. MURRAY: May I approach, your
Honor?

THE COURT: You may.

MR. MURRAY: And just for the

record, I've supplied copies all of our

exhibits to the prosecution and I have copies
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22
1 for your Honor, too, to follow along as well,
2 which I'll be glad to hand up.
3 THE COURT: Thank you.
41 0Q Chief, I've handed you what has been marked for
5 identification as Defendant's Exhibit 1. Can you
6 identify that as a press release that was put out
7 identifying a number of issues involving security
8 for the Republican National Convention?
91| A Yes, it is. Specifically, traffic restrictions.
101 Q Okay. And if you would turn to page seven of
11 Defendant's Exhibit 1, please. Do you have that?
121 A Yes.
1310 There's a -- there's a section entitled public
14 viewing area, Republic National Convention
15 Complex towards the bottom of that page.
16 Correct?
171 A Yes.
1810 It says that starting at 8:00 a.m. on Monday,
19 July 18th through 2:00 a.m. on Friday, July 22nd,
20 the below locations are gathering spaces
21 available to the public for expressive
22 activities, as well as for sightseeing. Correct?
23| A Yes.
241 Q And if you go down to the third bullet point, one
25 of the areas available to the public for
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23
1 expressive activities and sightseeing was on
2 Prospect Avenue, the segment that is closed to
3 vehicle traffic between Ontario Street and East
4 9th Street. Correct?
5]1A Yes.
6| O So, Prospect Avenue at around East 4th Street
7 would be included in the area that was set aside
8 for expressive activities?
91 A Yes.
101 0 And, in fact, vehicular traffic was prohibited at
11 that juncture precisely among other reasons so
12 that expressive activities could occur on those
13 streets. Correct?
141 A Among other reasons, yes.
1510 Now, I want to show you what now has been marked
16 as Defendant's Exhibit 2.
17 MR. MURRAY: I'll provide a copy
18 for your Honor.
19 THE COURT: Thank you.
20| Q And Chief Williams, can you identify what
21 Plaintiff's -- Defendant's Exhibit 2 1is?
22 | A Yes. It's the General Police Order for the
23 Division of Police and the subject is crowd
24 management and the protection of constitutional
25 rights.
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And this was an order issued June 13, 2016.
Correct?

Correct.

And it identifies you as the Chief of Police.
Correct?

Yes. I issued the order.

This is an order that you had reviewed and
ultimately approved and issued under your name.
Correct?

Correct.

And the purpose of this order was to provide
information about crowd management and the
protection of constitutional rights particularly
as 1t pertained to the upcoming Republican
National Convention. Correct?

Yes.

Okay. And you identify in this document the
purpose, do you not, in the first paragraph?

The first three paragraphs, correct.

Okay. And you say the purpose is to provide
guidance on safely and effectively managing
crowds that assemble for the purposes of carrying
out constitutionally-protected activities of free
speech and assembly. Correct?

Yes.
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25
110 The Cleveland Division of Police Division
2 recognizes the right of free speech and assembly
3 and shall actively protect people in the exercise
4 of those rights.
5]1A Yes.
6| Q Correct? That was the policy of the City of --
7 of the police. Correct?
8| A That still is the policy, yes.
910 During marches, demonstrations, protests or
10 rallies, the priorities of the Division are to
11 preserve the peace, protect life and property and
12 uphold the rights of those assembled. Correct?
131 A Yes.
1410 At the very bottom of that page you have a
15 section entitled "Definitions". Correct?
16| A Correct.
1710 And one of the definitions that you promulgated
18 in this order was the definition of a peaceful
19 protest. Correct?
20| A Yes.
211 Q And you defined that as the act of expressing
22 disapproval with a statement or action without
23 the use of violence, also known as non-violent
24 resistance or non-violent action. Correct?
25| A Correct.
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Then you wrote, it is the policy of the Cleveland
Division of Police to support and facilitate
peaceful protests. Correct?

Correct.

Now, if you turn to page four of Defendant's
Exhibit 2, please. After identifying the purpose
and providing certain definitions, you actually
then promulgated the policy that was in effect
then and would have been in effect at the
Republican National Convention. Correct?
Correct. That's still in effect.

And still in effect?

Yes.

And -- by the way, did this policy replace a
previous policy or is this a new policy?

This is a new policy.

So the policy begins, does it not, as it pertains
to crowd management and to protection of
constitutional rights, it is the policy of the
Cleveland Division of Police. Correct?

Yes.

And then there's a number of bullet points.
Correct?

Yes.

Now the first bullet point says, it is your
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policy to insure that all citizens are afforded
their constitutional 1st, 4th and 14th Amendment
rights?

Yes.

You go on to say in brief, these protections
involve citizens right to freedom of speech,
peaceable assembly, freedom from unreasonable
search and seizure, as well as protections
against the deprivation of a citizen's life,
liberty or property without due process of law
and equal protection thereof. Correct?

Yes.

You then, in the second bullet point, state that
individuals in groups are guaranteed a right to
organize and participate in peaceful 1st
Amendment assemblies on the streets, sidewalks
and other public ways and spaces of the City of
Cleveland. Correct?

Yes.

Then you say, and to engage in lst Amendment
assembly near to the object of their protest so
they may be seen and heard.

Yes.

Correct?

Yes.
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So your policy recognizes the right of protesters
to choose the place where they're going to carry
out their protest where in their opinion their
message will reach the audience that they intend
to reach. Correct?

To a certain extent, yes.

Okay. But you do recognize that in part, the
policy that you're trying to promulgate
recognizes that where protesters choose to
protest can be a very important part of their
protest?

It can be, yes.

Now, if you go to page five of Defendant's
Exhibit 2, there's a bullet point at the top.
Correct?

Yes.

And that has to do with training?

Yes.

And there's a number of issues that are described
in that paragraph as to what kind of training
will be provided to the officers under your
charge. Correct?

Correct.

And if you go towards the bottom of that page,

that bullet point, one of the things you say is
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additional training in crowd management, civil
disturbances and 1st Amendment Rights shall be
provided as necessary and in advance of planned
events. Correct?

Correct.

And you say, the Division shall ensure that all
officers adhere to the policies, procedures, and
training as they relate to use of force, crowd
management, handling of civil disturbances and
l1st Amendment protections. Correct?

Yes.

And so, did you provide that training to your
officers in advance of the Republican National
Convention?

Yes, extensively.

I'm sorry?

Extensively.

What form did that training take?

That training was in the form of both written
documents, classroom participation, classroom
documents and also as crowd management, actual
physical exercises.

And were all the officers under your charge
provided with a copy of this General Police Order

of June 13, 20162
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All officers of the Cleveland Division of Police
as well as all officers that were assembled and
came to Cleveland to assist for the Republican
National Convention, yes.

And so you expected all of those officers to read
this, familiarize themselves with it, and when
they were out in the field, to follow it?

Yes.

I want to show you what has been marked as
Defendant's Exhibit 3, Chief. And I'1ll ask you
if you can please identify that for the record.
Yes. This is the Crowd Management Protection of
constitutional rights Training Manual.

And is this -- this is like a PowerPoint
presentation?

Yes, it is.

So, you would have officers in a classroom
setting and someone would speak and go through
this in a PowerPoint?

That's correct.

And who would you have as instructors?

Our training section, certified officers from our
training section.

Okay. And so, if you will go to --

unfortunately, these are not necessarily
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paginated. But if you go to, 1, 2, 3 -- the 7th
page that actually has an illustration and is
entitled "Policy".

Yes.

And so, i1f you go to the next page, there's a
heading of policy and it says as 1t pertains to
crowd management and the protection of
constitutional rights, it is the policy of the
Cleveland Division of Police. Correct?

Yes.

And then the next page has some bullet points.
Correct?

That's correct.

And it provides that it's the policy of the
Division of Police to ensure that all citizens
are afforded their constitutional 1st, 4th and
14th Amendment rights. Correct?

That's correct.

And it goes on to say in brief, these protections
involve citizens right to freedom of speech?
Yes.

Correct? Peaceable assembly. Correct?

Yes.

Freedom from unreasonable search and seizure.

Correct?
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Yes.

Then if you go to the next page, you identify the
policy as it continues onto that next page.
Correct?

Yes. This document follows along with the
General Police Order.

Yes?

Yes.

And this one says that individuals and groups are
guaranteed a right to organize and participate in
peaceful 1lst Amendment assemblies on the streets,
sidewalks and other public ways and spaces of the
City of Cleveland and to engage in 1lst Amendment
assembly near to the object of their protest so
they may be seen and heard. Correct?

Again, this training document mirrors the General
Police Order it pertains to crowd management and
protects the constitutional rights.

And that's what it contains, correct?

Yes.

And again, the people that were given this and
were provided with this PowerPoint, the officers,
were told that one of the rights that the
citizens have is to engage in 1st Amendment

assembly near to the object of their protest so
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that they may be seen and heard. Correct?
Again, it follows the General Police Order as it
pertains to those policies and procedures. Yes.
But that is one of the policies. Correct?

Yes, it is.

Now, Chief, I want to show you what has been
marked as Defendant's Exhibit 4. I'll ask you to
please identify that document, please.

Yes. This is a City of Cleveland's safety
preparedness update in preparation for the
Republican National Convention.

And this is something that you reviewed and
approved. Correct?

No. I did not approve this. This is a document
issued by the City of Cleveland, not by the
Division of Police.

Okay. Well, did you in some way disprove of it?
No, I didn't.

Were you -- did you review its contents?

Yes, I reviewed 1it.

Did you find anything in it that was
objectionable?

No, not that I can recall at this time.

Okay. Now, I would ask you to turn to page 12 of

Defendant's Exhibit 4, please. And you see
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that's a page entitled Law Enforcement
Coordination Overview, Division of Police.
Correct.

And you reviewed that page. Correct?

Yes.

And is that page something that you would affirm?
Yes.

And one of the things that that page says is that
in the third bullet point, anyone wishing to
exercise their 1st Amendment rights will be able

to do so and the City of Cleveland will assist

them to ensure a safe environment. Correct?
Yes.
Now -- then if you would go to page 39 of that

document. That is a page entitled Public Safety
Training and Preparation for RNC, Division of
Police. Correct?

Correct.

Again, it is affirmed there that the Division of
Police and employees training includes at the
bottom the bullet point reads 1lst Amendment, free
speech, freedom of assembly and over to the next
page, 4th Amendment right to privacy, reasonable
search and seizure of person, place or thing. 14

Amendment, due process. Egqual protection.
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Correct?

That's correct.

So, the Division of Police had a policy that the
Division will assist people to insure a safe
environment for them to stage their protests and
other 1st Amendment protected activity. Correct?
The Division of Police has always had that policy
prior to including the convention and after the
convention, yes.

So, the document says that the police officers
will be trained on 1lst Amendment rights. What
training was given to them on 1st Amendment
rights?

I would have to go back through the lesson plan
for the specific training. But as you can see,
some of the training is listed here in this
document. Other training is listed in our
training documents from our Training Academy.

But all officers were given specific 1lst
Amendment training as it pertains to the
convention or any other protest activities in the
city.

Now, there were a number of protests during the
Republican National Convention. Correct?

Yes, there were.
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And some of the protesters, putting our protest
aside, were expressing what some might regard to
be controversial viewpoints. Correct?

Yes.

And your department insured that, putting our
protest aside, that those other protests could be
carried out in a way that other people didn't
physically interfere with those protests.
Correct?

To the best of our ability, yes.

I mean, for example, there was a protest by the
West Bureau Baptist Church during the convention.

Correct?

Yes.
And that is a -- an organization that often
pickets the funerals of service men who -- or

women who have died as a form of protest against
gay rights and gay people. Correct?

Yes.

And so, you knew that that organization would be
protesting in a way that might cause hostile

crowds to gather in opposition --

MR. HEWITT: Objection, your Honor.

How would he know what in the mind of --

THE COURT: I'll overrule the
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objection. He can answer it i1if he knows.
You knew that a protest like that might cause
other people who disagree with them to be on the
scene. Correct?
Well, we knew that all potential protests in the
city during that time period could draw counter
protesters.
Right. Whenever you were aware that that
situation might arise, your officers would do
your best to make sure that the counter
protesters didn't prevent the protesters
themselves from carrying out their protest.
Correct?
When we were aware of those demonstrations, yes.
So, in other words, you would protect the right
of say, the West Bureau Baptist Church to protest
free of being physically interfered with by those
who disagreed with their message?
That is our policy, yes.
Because that's one of the things that these
documents say, 1is that you're going to assist
people in the exercise of their 1st Amendment
rights to make sure that they can carry out those
rights without inappropriate interference by

others?
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That is the policy of the Cleveland Division of
Police.

Now you also had to concern yourself with the
people who were expressing a Second Amendment
viewpoint by open carry. Correct?

That's correct.

And so, you did your best to make sure that their
rights to open carry were protected and that they
did so in a peaceful manner?

That's correct.

The protest that brings us together today was a
flag burning protest; is that correct?

That's what I'm told, yes.

Well, that's what you learned, isn't 1it?

After the fact, yes.

And that you understood to be a constitutional
right. Correct?

That's correct.

And under your policy then, it would have been
the Police Department's obligation to insure that
they could carry out that protest safely, without
others who might disagree with that protest,
interfering with -- physically interfering with
that protest. Correct?

If we're aware of that type of protest, yes.
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Well, in fact --

MR. MURRAY: May I approach, your
Honor?
THE COURT: You may. Thank you.

I want to show you what has been marked as
Defendant's Exhibit 12. Have you seen that
before, Chief?

I honestly can't say whether I saw this or not.
We saw probably thousands of documents before the
convention, during the convention and after.
There was -- your officers did become aware
however, that a flag burning protest was being
planned before it actually occurred?

Yes, we did.

Okay. And that's what this flier indicates; does
it not?

That's what this particular flier indicates. I
don't see the date that this was actually issued.
I see the date, time -- the date, time, location
of the actual protest, but there were, to my
knowledge, a couple different groups that were
planning to burn a flag on that particular day.
Okay. And your officers were made aware of those
plans, correct, to the extent that they were able

to be told?
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1]A Well, they were specifically made aware of the
2 plan that was not this plan, for one single
3 individual that was going to burn a flag at 4th
4 and Prospect, vyes.
510 Okay. Did you become aware of that as well?
6| A Yes.
710 And did you instruct your officers to make sure
8 that they insured that the person who was going
9 to burn the flag could do so without physically
10 being interfered with?
11 ] A That particular gentlemen was identified and,
12 yes, his constitutional rights were protected.
1310 And was there a flag burning?
141 A No, there was not.
1510 Okay. So, that was at FEast 4th and Prospect as
16 well --
171 A Yes.
181 0 -- where that was to be carried out?
191 A Yes.
20| Q Now, did you train your officers as part of this
21 l1st Amendment training that flag burning is
22 protected by the 1lst Amendment?
23| A Yes.
241 Q How long have you known that to be the case,
25 yourself?
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I can't give you an exact date, but for some time
now.

Long before the Republic National Convention came
to Cleveland?

Yes.

So your officers should have known -- your
officers on the street should have known that
flag burning as a form of protest is
constitutionally-protected?

Yes, and they did know, yes.

All right. You have -- we've been provided with
some audio clips from the radio, the messages
that were going back and forth. You have a

system of radio communication that can be copied

and sent to us in Discovery. Correct?
Yes.
I'd 1like to play -- Defendant's Exhibit 5 is such

an audio clip and I'd like to play it for you and
then I'1l1l ask you the question.

Okay.

(Audio playing)

MR. MURRAY: Can we get the sound

up?
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UNIDENTIFIED MAN: That's as high as it
goes, I believe.
THE COURT: Put the microphone
next to it.

Q Did you hear that, Chief?

A No. I heard the end of something.

Q Can you go back and play that section? I
believe, if you listen carefully, you'll hear an
officer asking if it's legal to burn a flag and
the answer comes back, no.

(Audio playing)

0 Did you hear that?

A (Inaudible) .

Q All right. Did you hear that, Chief?

A Yeah, I heard that communication, but we have
three different officers talking there. So, I
don't know what question he was actually
answering.

Q Well, let's assume for a moment. We heard the
guestion. We heard the guestion, 1is it
prohibitive to burn the flag?

A Right. Then I heard other communication about an

entirely different incident then I heard a
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1 response after that. I don't know to which

2 incident.

310 Correct. But, the only question that you heard

4 was, 1s it prohibitive to burn a flag. Correct?

5]1A Yes.

6| Q And the only answer that you heard was, yes 1t is

7 prohibitive per law or something to that effect?

81 A Yes, I did hear that.

910 If that answer was to the question of whether it
10 was prohibitive to burn a flag, that would have
11 been an incorrect answer. Correct?

121 A Correct.

1310 I want to show you what has been marked as

14 Defendant's Exhibit 11. One of the defendant's
15 in this case in this courtroom is of a woman by
16 the name of Julie Leroy and do you see her

17 picture there with one of your officers?

181 A Yes, I do.

1910 And do you see that there's a whiteboard that has
20 certain information on 1it?

21 | A Yes.

221 Q And then there's a vehicle behind that?

23| A Yes.

241 Q What is that whiteboard used for?

251 A It's a whiteboard for information about the
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arrested person.

That would have been done at the scene?

Yes. Or somewhere close to the scene.

Okay. Do you see then in the case of this
defendant Julie Leroy, one of the charges for
which she allegedly was going to be arrested was
desecration of flag-?

I see that, but that person was not charged with
that. There's no charge for that.

But someone thought -- one of your officers
thought that she could be charged with
desecration of a flag because he/she wrote it on
the whiteboard. Correct?

I don't know exactly who wrote it on the
whiteboard, but they were incorrect. As I look
at this picture, this is from Ontario and
Prospect. I can see the walkway through the
Casino background, so this had nothing to do --
this did not have anything to do with the East
4th and Prospect incident.

Right. But, there was -- but Miss Leroy was
engaged in another protest involving a flag
burning at the other location; isn't that true?
That's what I've been told, yes.

And that's where she got arrested. Correct?
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Correct.
And the officer who arrested her held up a
whiteboard that said the charges included
desecration of flag. Correct?

MR. HEWITT: Speaks for itself,

your Honor.

THE COURT: Thank you, Mr. Hewitt.

Chief, if you could answer the question.

CHIEF WILLIAMS: Sure, your Honor. I
think I already answered it. That's what's
written on the board, but that person, Miss
Leroy, was not charged with that offense.
THE COURT: Thank you.
Now I want to show you -- does the Cleveland
Police Department in this day and age have a
Twitter account?
Yes, we do.

Do you tweet from time to time?

I don't tweet, but officers from the Division do.

The Department does?

Yes.

I want to show you what has been marked as
Defendant's Exhibits 6 and 7. Defendant's
Exhibit 6, in fact, is a tweet posted by the

Cleveland Police Department on July 20th.
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1 Correct?
2 1A Yes.
310 And, in fact, there's a photograph that shows
4 Flannery's Pub. Correct?
5]1A Yes.
o] O That 1s, 1in fact, a restaurant that 1s located
7 near the intersection of East 4th and Prospect;
8 is it not?
91 A Yes.
101 0O And the tweet says, does it not, demonstration at
11 East 4th and Prospect may be flag burning.
12 Cleveland fire on scene to take care of it. Is
13 that correct?
141 A Yes.
1510 That was put out by the Police Department?
16| A Yes.
1710 Then if you look at Defendant's Exhibit 7, you
18 have another tweet published by the Police
19 Department on July 20th; is that correct?
20| A Yes.
211 Q And that one says, fire fighters extinguished and
22 took the flag that protesters attempted to
23 destroy. Correct?
24 | A Yes.
2510 Well, of course, the protestor would have a
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constitutional right to burn and destroy a flag
as part of their protest. Correct?

From this picture, I see that they actually did
that. I don't see much of a flag here.

And from the picture on Exhibit 6, it says -- the

tweet says that there's a demonstration that

there may be flag burning. Cleveland Fire on
scene to take care of it. Correct?
Yes.

Well, assuming that they had a constitutional
right to burn a flag safely and peacefully, there
would be nothing for the Cleveland Fire
Department to take care of? Correct. In that
event; isn't that true?

Well, you kind of uttered the two key words,
safely and peacefully.

And there would have been nothing for the
Cleveland Fire Department to do by the way of
taking care of that, under that circumstance
peaceful protest involving flag burning.
Correct?

Had it been conducted safely and peacefully,
you're right.

Now, what, if anything, did you know about the

Rev.com club back in July of 201672
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11A The only thing I personally knew about the
2 Rev.com club I assume they were one in the same
3 that they try to agitate people in their
4 demonstrations.
510 And how did you learn that?
6| A By personally being there.
71 0Q Okay. Before July of 2016 or --
81 A Long before July of 2016.
910 How long before?
101 A Starting at the end of 2014, 2015, 2016.
1110 You were aware that persons associated with the
12 Rev.com club had protested numerous times before
13 the RNC?
141 A Yes.
1510 Okay. Now, in your coordination with the FBI and
16 the Secret Service, was there is a discussion
17 about that group?
18] A With the FBI and Secret Service?
1910 With the -- or any one of them?
20| A There was discussion about any potential protest
21 groups, any particular visitors, anybody that's
22 visiting the convention that we need to be aware
23 of, concerned about, and that we need to provide
24 protection of their 1st Amendment, 2nd Amendment
25 right, 4th Amendment rights, of course. Yes.
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But was the Rev.com club one of the groups
specifically discussed with the FBI or Secret
Service?

I can't say if we specifically discussed them
with the FBI and Secret Service, but I know
internally with the Division of Police, yes, we
did.

And as part of your monitoring of that group, did
someone -- did the police from time to time
access the internet to see any posting put out by
that group so that you would be on notice of any
upcoming protests?

There was no monitoring of any particular group.
If things were brought to our attention and we
took a look to see exactly what they were to look
at dates, times, locations and that was about it.
We don't monitor groups.

How would a -- for example, the flier that we've
put in front of you. Assuming that that came to
the attention of someone in your department, how
would that happen ordinarily?

Someone would send it to us. Our officers would
take a look at it.

You mean like a citizen?

I don't know how you got this or I don't even
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know if we have this. That was my qguestion.

When was it sent out and to whom?

Right. Well, you've reviewed all the reports in
this case; have you not?

I'm sorry?

Did you review the reports of Lieutenant
Gaertner?

I'm sure I did, but I haven't reviewed them
lately.

Okay. Do you recall him saying that there was an
open source indication that there was going to be
a flag burning or there was going to be a protest
by this group at East 4th and Prospect? You
recall seeing that in his report?

No, I don't.

Okay. We'll ask him about that when he gets on
the stand. The points is, is that these kinds of
postings on the internet can come to the
attention of your department in any number of
ways?

Yes. Sure, yes.

But you're saying that you would not have been
proactive during the Republic National Convention
and being on the internet looking for postings

about what protesters were planning on doing?
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I'm saying that we monitor activities. We don't
monitor organizations or individuals.

But you did want to learn in advance for purposes
of deploying your police officers to the extent
that you could pro -- protests were going to take
place, when and where during the RNC. Correct?
Well, according to this document that you gave to
me, they actually sent it out themselves to
everybody.

Yes. Correct. My only qguestion is this, though,
Chief.

One of the things that you wanted to do in
connection with your duties at the RNC was to
learn in advance when protest groups were going
to engage in protests and where, so that you
could have the proper resources devoted to it;
isn't that true?

Sometimes, yes.

And in fact, in some cases I think one of your
policies said that in the event that you have
advance information, you may even coordinate with
the leaders of that group to make sure that their
needs are satisfied and that your officers are
able to carry out their duties. Correct?

In the past and even during the convention, we
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1 have been contacted directly by protest groups

2 and really sat down with them to see what their
3 activities were and we assist in their 1st

4 Amendment rights. Yes.

510 Now, you -- on July 20, 2016, you gave a press

6 conference; did you not?

7| A Yes.

81 Q And you also gave a press conference on July 21,
9 2016; did you not?

10| A I gave a press conference every day of the

11 convention, twice a day.

1210 And during those press conferences on the 20th
13 and 21st, there was discussion by you of the

14 arrests that occurred at the protest involving
15 the burning of the flag. Correct?

16| A Yes.

1710 Okay. Now, did you learn in connection with

18 that, that officers of your department were

19 actually following them, following this group to
20 Fast 4th and Prospect where the flag burning was
21 to occur?

22 | A I don't recall that, but I could have. I Jjust
23 don't recall that.

241 Q Well, do you know how your officers would have
25 recognized 1it?
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I'm sorry?

Do you know how your officers would have
recognize that --

What do you mean?

-- apart from anyone else?

I don't know. You tell me.

So you don't know the answer to that question?
No, I don't.

You don't know whether your officers had advance
warning and followed the Rev Com group or these
protesters as they walked up to East 4th and
Prospect?

Of this particular group, no.

Yes?

As I stated earlier, we had information that
there would be a 1lst Amendment flag burning at
4th and Prospect by a single gentleman. We were
able to identify that gentleman by him walking
through the crowd with the flag and basically
saying he's going to do this. At that time, we
assembled the appropriate number of officers to
insure his 1lst Amendment rights and protect the
public and we assembled, basically, followed the
gentleman from, I think, around public square

southbound on East 4th Street to East 4th and
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Prospect and put a protective cording around that
gentleman, as he continued to do what he wanted
to do. In the end, the gentleman basically
walked away and said he's not doing anything.

At that time, we redirected our forces. I
was there myself and I walked back to public
square and before I could get back to public
square, I think I was somewhere in the area of
the casino is when I got a call from Lieutenant
Gaertner saying they needed assistance; that they
had crowd management issues and that he was being
attacked. Officers ran back to 4th and Prospect.
Well, isn't it true that at the press conference
you gave on July 20th, when they were discussing
the arrests that day in the flag burning
incident, you said there was a question, were you
made aware of any ramping up of protests tomorrow
on the final day or preparing for any ramping up
of protesters, one of the things you said is, no,
no, and if I did, I really couldn't tell you guys
here but I mean, we're out there. We're on top
of everything. Our officers are actually
following this group before they did what they
did. We didn't know exactly what they were going

to do, and so once they started that and once
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1 things started to ramp up, they called people in
2 and we dealt with it. Isn't that what you said
3 about what happened at this flag burning?
41 A Yes.
510 So you -- you, at that juncture, had information
6 that your officers had been following this group,
7 but you're not sure how they identified them?
81 A Well, there are -- anybody that was at the
9 convention knows that of the dozens of groups
10 that came to protest and exercise their 1st
11 Amendment rights, of course, our officers were in
12 close proximity to dozens of those groups.
13 And at the time this incident happened, I
14 wasn't aware that they were actually with this
15 group, as they were moving because as I stated
16 before, we thought the flag burning was going to
17 happen prior to that and had assembled forces and
18 officers at that location to make sure that we
19 could keep everybody safe and it didn't happen.
20 And we removed all those officers.
21 So, you know, there are a lot of groups in a
22 lot different locations in the city that day and,
23 of course, our officers were trying to keep up
24 with all those groups to make sure that we could
25 provide protection for them.
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So, the officers that were -- had identified
this group, however they identified them, it
could have been one officer, 1t could have been
two. It could have been 20. I don't know, but
from the information I got, there was only a
couple officers that actually saw this starting
to happen, was trying to get that information out
there.

Okay. So, the officer -- at least one officer
gets some idea that this group is heading to East
4th and Prospect for a protest that might involve
burning the flag as you understood it, after the
fact?

They -- from what you're saying and from what I
can recall from that day itself, the officers had
information of a protest group. Of that
activity, they didn't have that information.

They just knew a group was going in that
direction and they were trying to get that
information out so we would have adeqguate
officers there to protect everybody.

The activities of that group, I don't think
were known by anybody until they actually started
to happen, unless one of the participants in that

group actually told the officers what they were

OFFICIAL COURT REPORTER
CLEVELAND MUNICIPAL COURT
Cleveland, Ohio 44113




Case: 1:18-cv-00076 Doc #: 2-2 Filed: 01/11/18 57 of 121. PagelD #: 382

1 about to do and I don't know if that happened or
2 not.

310 I want to show you what has been marked for

4 identification as Defendant's Exhibit 13. I'm

5 not going to ask about the entire contents, but
6 can you just generally describe what type of

7 document this is?

8| A This is a Divisional Office Report, basically.
910 So --

10| A It's a report of an arrest or an activity in the
11 city.

1210 Okay. So, obviously your officers have developed
13 protocols when somebody gets arrested, there's
14 paperwork and everything. Correct?

151 A Correct.

161 Q And this is the type of paperwork that gets

17 filled out when an arrest is made. Correct?

181 A That's correct.

1910 Okay. Now, I want you to go to the very last

20 page of this exhibit and do you see there's a

21 supplemental report by Lieutenant Gaertner?

22 | A Yes.

231 0 And do you see that the supplemental report is
24 designed to change the title of the offenses that
25 were being charged?
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1]1A Yes.
210 Okay. It says the following information is
3 offered as a supplemental report for the arrest
4 that took place on July 20, 2016, on East 4th and
5 Prospect by law enforcement members assigned to
6 the RNC. Correct?
7| A Yes.
810 He then says, open source information was
9 forwarded to officers working the crowd
10 management detail warning that members of the
11 group that identified themselves as Rev.com were
12 advertising a flag burning to take place at East
13 4th and Prospect at 1600 hours?
14 MR. HEWITT: Your Honor, Lieutenant
15 Gaertner is here. He's going to testify, so
16 that question may be more appropriate to him.
17 MR. MURRAY: And I'm going to cover
18 it with him as well, your Honor, but it's
19 relevant to something that the Chief said.
20 THE COURT: Okay. I will allow
21 this to continue, but I understand
22 (inaudible) Lieutenant Gaertner. You may
23 proceed.
24 Chief, did you understand the qguestion?
25 CHIEF WILLIAMS: No. Can you repeat
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the question?
Yeah. He indicates that he had information that
was forwarded warning the members of a group that
identified themselves as Rev.com, were
advertising a flag burning to take place at East
4th and Prospect at 1600 hours. Copies of this

were printed from the internet and available for

prosecution. You see that?
Yes.
Okay. Well, that's consistent, though -- the

point is, when you gave your press conference,
you had information that I think you shared with
the press that there had been some advance notion
that this was going to take place, and wouldn't
Lieutenant Gaertner have been the source of your
information for that comment, probably?

Again, when I gave the press conference, I did
not have this particular information.

Okay. So, but you had some information that as
we just went over that the officers were actually
following that group?

Yes.

Okay. We'll ask Lieutenant Gaertner about that
when we call him next. Okay. So, the group gets

to East 4th and Prospect and they plan on, as
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1 part of their protest, burning an American flag.
2 Correct?
31 A Yes. I assume, yes.
410 And in fact, there would be no justification for
5 your officers to prevent that from happening if
6 it were being done safely and peacefully.
7 Correct?
8| A Correct.
910 And there would be no justification for your
10 officers to stop the burning of that flag if it
11 was done peacefully and safely. Correct?
121 A That's correct.
1310 Okay. And there would have been no justification
14 for your officers to immediately attempt to
15 extinguish a burning flag if at that juncture
16 there was no immediate safety concern. Correct?
171 A That's correct.
181 0Q You've indicated you were not personally present
19 at the scene when the flag burning occurred.
20 Correct?
21 | A That's correct.
221 © You were at Ontario and East Roadway by the
23 casino?
24 | A Yes.
251 0 And so when you arrived at the scene, the flag
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had already been extinguished by presumably the
officers. Correct?

I'm assuming so. I didn't see a flag burning when
I got there.

Okay. So, you didn't personally observe how
quickly your officers intervened to stop the flag
burning; did you?

No. I didn't observe any of the flag burning at
the scene, no.

So, you don't know from personal knowledge
whether or not there was any justification at
this juncture for the officers to break-in and
extinguish that flag. Correct?

Not from personal knowledge, no.

You had to rely upon the reports of your officers
to draw whatever conclusions you came to about
that particular part of the event?

Yes.

So -- but you do arrive there shortly thereafter?
Yes.

You're notified by radio that what, that this
event is occurring and where it is?

That there was an out of control crowd and that
officers were being assaulted and they were

calling for assistance.
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