IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

Martin Desmond

Plaintiff,
v,

Paul Gains, et al.

Defendants,

Case No. 2018-CV-00771

Visiting Judge H.F. Inderlied, Jr.

PLAINTIFF MARTIN DESMOND’S NOTICE OF SUPPLEMENT TO His MOTION FOR EXTENSION
OF TIME TO FILE HIS RESPONSE TO DEFENDANTS® SANCTIONS MOTION

To supplement his pending motion for extension of time to file his response to

Defendants’ sanctions motion, Mr. Desmond respectfully submits the following documents as a

further show of good faith. Defendants produced these on March 18,2022, and they will be the

subject of this week’s SPBR hearing:

* Ausnehmer text to Eckman

o 2016-08-08 Modarelli Memo to Gains and Stratford

+ Correspondence Regarding Ausnehmer

¢ 2014-09-24 FBI 302 Interview (Paul Gains)

o 2016-08-05 Ausnehmer Discipline Letter

o 2012-04-24 FBI 302 Interview (Jack Ausnehmer)

» IBI 302 Interviews (multiple witnesses)
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Respectfully submitted,

[s/ Subodh Chandra

Subodh Chandra (0069233)

Daonald P. Screen (0044070)

Patrick Haney (0092333)

The Chandra Law Firm LLC

The Chandra Law Building

1265 W. 6th St,, Suite 400
Cleveland, OH 44113-1326

Phone: 216.578,1700 Fx; 216.573.1800
Subodh.Chandra@Chandral.aw.com
Donald . Screen@Chandral.aw.com
Patrick . Haney @Chandralaw.com

Attorneys for Plaintiff Martin Desmond
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Certificate of Service

I certify that on March 22, 2022 the above document was served on all registered users by
operation of the Court’s electronic-filing system and emailed to:

Todd M. Raskin

Patricia Ambrose Rubright
100 Franklin’s Row

34305 Solon Road
Cleveland, OH 44139
traskin@mrrlaw.com
prubright@mrrlaw.com

Gina DeGenova Zawrotuk

21 West Boardman Street, 5" Floor
Youngstown, OH 44503
gzawrotuk@mahoningcountyoh.gov

Attorneys for Defendants Paul Gains, Linette Straiford, and Mahoning County

/s Subodh Chandra
One of the attorneys for Plaintiff Martin Desmond
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MAHONING COUNTY
PROSECUTOR’S OFFICE.

MEMORANDUM

DATE: August 8, 2016

TO: Prosecutor Paul Gaing
Chief Assistant Prosecutor Linette Stratford

FROM: 1% Assistant Prosecutor Nick Modarelli

RE: 2012 Interview with FBI Special Agents Hassman and Sano

AR A NN AR AR N Y N R R N R R R AR R R R R A s R R I T

I am writing this memorandum to document my 2012 interview by Special Agents Deanc
Hassman and Tony Sano to the best of my recollection.

In 2012, Federal Burcau of Tnvestigation Special Agents Dean Hassman and Tony Sano appeared
unannounced at my office. The agents did not explain the true nature of the interview, I thought
Agent Hassman wanted to introduce me to Agent Sane. Also, unlike a fraditional interview the
agents did not show me their badge.

Agents Hassman and Sano then proceeded to ask me questions regarding the operation of the
.county courts and the role of assistant prosecutors. The agents asked if prosecutors were
involved in probation violation hearings in county courts. I explained that it was the policy of
this office that once the defendant is convicted and sentenced the case was closed, I also
explained to the agents that under the county courl’s procedure probation violations are
considered an issue that is exclusively between the defendant and the court. As such, violations
are presented by the prohation officers. The assistant prosectitor does not appear at the probation
violation heating, The couit alone deterinines if the defendant breached the terms of his/her
probation, '

The agents then asked how an individual could be released from jail without input of this office,
I advised that, like probation violations, sentencing is always within the purview of the cout.
Consequently, our office does not usually get involved in modification of sentences.
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The agents then asked about a specific case wherein a female prisoner was released from. jail
without out involvement. They stated that the individual was before the court on one day and
asked to be let out of jail, 2 motion was then filed and then she was released. Since the court in
question was Austintown County Court, I asked the agents what days of the week these acts
transpited and if they knew which day the court was in session, They stated that they did not
know the courts schedule. I then asked if the female was in court on a Monday, if the motion for
telease was filed on Tuesday and she was released on Wednesday. They seemed shocked that |
knew the exact days these events occurred. It was then that T informed them that they should
have done their homework because Austintown Court is in session on Mondays and
Wednesdays. The judge in that coutt is part-time and is only present on these days, Therefore, it
would make sense that the defendant was in court on Monday, the motion was filed Tuesday and
on Wednesday, when the judge returned, he ruled on the motion,

1 told the agents that the only way this event would appear suspicious is if it occutted on off days
such as at the end of the week when the judge was not typically present at the cowtt. I also
advised the agents that I could see no issue with how the release was handled based on the way
they explained the sequence of events, The agents seemed disappointed with that opinion.

I later came to learn that the individual in question had served approximately one-half of her
sentence, which would support the request for early release.
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In 2012, FBl agents Dean Hassman and Tohy Sano appeared unannounced at my office. They asked me if
prosecutors were involved In probation violation hearings In county courts. | explained the procedure,
belng that probation viclations were between the defendant and the court for some breach of the terms
of thelr probation. Since the defendant was convicted and sentence, this office was done with the case,
The violations are presented by the probation officers to the court.

They then asked how an Individual could be released from jall without input of this office. | advised
them that sentencing Is always within the purview of the court and that we don’t usually get involved in
modlfication of sentences,

They then asked about a specific case wherein a female prisoner was released from jail without out
Involvement. They stated that the individual was before the court on one day and asked to be let out of
Jall, a motlon was then filed and then she was released. Since the court in question was Austintown
County Court, F asked them what. days of the week these acts transpired and if they knew which day the
court was In sesslon. They stated that they did not know the courts schedule, | then asked if the female
was Ih court on a Monday, if the motion for release was filed on Tuesday and she was released on
Wednesday. They seemed shocked that knew the exact days these events occurred. It was then that |
informed them that they should have done their homework because Austintown Court is In session on
Mondays and Wednesdays. The judge In that court Is part time and Is only present on these days.
Therefore, It would make sense that the prisoner was In court on Monday, the motion was flled Tuesday
and on Wednesday, when the judge returned, he ruled on the moticn,

| further advised them that the only way this event would be suspiclous is if it occurred on off days, such
at the end of the week when the Judge was not around, As they explained the sequence of events, !
could see no Issue with the way it was handled by the parties involved. They agents seemed
disappolnted with that opinion.

| later came to learn that the Individual In question had served approximately one half of her sentence,
which would support the request for early release.
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" Stratford, Linette

mm

Ffrom: Stratford, Linette

Sent: Tuesday, September 16, 2014 3:01 PM
To: Desmond, Marty

Subject: RE: Eckman

Thanks

From: Desmond, Marty

Sent: Tuesday, September 16, 2014 3:00 PM
To: Stratford, Linette

Cc: Galns, Paul

Subject: Re: Eckman

State v, Dominlc Ecliman {Case No. '12~CR~759A)

Agent Dean Hassman

I can't remember the specific date | met with him, but | believe It was the day after I originally spoke to Paul.

The case that Eckman testified on behalf of the Stéte was State v, Zoltaﬁ Kozic and Jamie Kozlc (Case No. 10-CR-506).

Sent from my IPhone

On Sep 16, 2014, at 2128 PM, "Stratford, Linette® <LStratford@mahonlpacountyoh.govs wrote:
Marty,

Please send me the case name and number that the agents reviewed regarding Dominic Eckman. Also,
on what date did that occur?

Thanks

Linette M. Stratford

Chief Assistant Prosecutor

Mahoning County Prosecutor’s Office
21 West Boardman Street
Youngstown, OH 44503

Phone 330.740.2330

FAX 330,740.2829
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U.S. Department of Justice

United States Attorney
Northern District of Ohio

' United States Cowrt House
301 West Superior Avenue, Suite 400
Cloveland, Ohio 44113-1852

June 2, 2016

The Honorable Paul J, Gains
Mahoning County Prosecutor

21 W, Boardman Street, 6™ Floor
Youngstown, OH 44503

Re: Authorization to Disclose Grand J wry Information
'Dear Prosecutor Gains:

Enclosed please find: 1) Application for Authorization to Disclose Grand Jury
Information; 2) Order signed by Chief Judge Solomon Oliver, Ji.; and 3) a DVD-R which
contains the materials referenced in the Application and Order.

‘Federal prosecution has been declined for technical and policy reasons. The undermgned
is available to discuss this disposition with you or your representative.

As you are aware, despite the authorization for disclosure to you under Fed. R, Crim. P,
6(e)(3)(E)(iv), by court order, the evidence retains its character as geand jury materials entitled to
secrecy under Fed, R, Crim, P. 6(ej(2). Accordingly, strict controls over the evidence should be
maintained, and disclosure within your office should be on a “need-to-know” basis.” Under no
circumstance should, this evidence be disclosed to Mr. Ausnehmer, or' counsel retained by him
(unless required by law, as in discovery in a pending criminal prosecution), We would
appr eciate being advised of any determination you make regarding state or local prosecution. As

is apparent from the Application, we are seeking authorization from the U,S, Department of
- Justice Office of Professional RﬁSpOllSlblhty (OPR) to disclose the grand jury materials to the
Ohio Disciplinary Counsel,

Should you have questions, please contact the undersigned, Aliernatively, Special Agent

Deane Hassman of the Youngstown Resident Agency of the FBI i is available at (330) 965-2940
for questions about the case and its applicable facts.

Very truly yours, '
Vv V V\Nwm
James V., Moroney

Assistant U.S. Atftorney
' (216) 622-3827
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PAUL J. GAINS
/%w/mzmcq/ (gmmx@// e@wdaomﬁﬂ(g/ Mfa&awy/

gth FL.OOR ADMINISTRATION BUILDING
21 WEST BOARDMAN STREET « YOUNGSTOWN, OHIO 44503
PHONE: (330) 740-2330
CRIMINAL DIVISION FAX: (330} 740-2008 + CIVIL DIVISION FAX: (330) 740-2820

July 12, 2016

James V. Moroney, AUSA

United State Attorney, Northern District of Ohio
United States Courthouse

801 West Superior Avenue, Suite 400
Cleveland, Ohio 44113-1852

Re:  Attorney John “Jack” E. Ausnehmer
Dear Attorney Moroney:

I am in receipt of your correspondence dated June 2, 2016, wherein you write that the
United States is declining to prosecute Attorney Ausnchmer. You will recall from my September
24, 2014 letter that it was my office that referred this matter to the FBI for investigation. Your
letter also refers this matter to my office for consideration of state charges, Having reviewed the
cvidence provided, I agree with your conclusion and decline to prosecute any state crime. I do,
however, see evidence of a violation of my office policies and perhaps the Ohio Code of
Professional Responsibility.

The evidence suggests that Attorney Ausnehmer participated in drafting a motion to
release a criminal misdemeanant defendant from jail, filed the motion, and discussed the matter
with the judge on the case. As such it is iy intention to discipline Attorney Ausnehmer and refer
the matter to Ohio Disciplinary Counsel. Upon making the referral I will refrain from discussing
or including any of the grand jury materials as you believe this would constitute a violation of
Judge Oliver’s Order. Instead, it is my understanding from our most recent conversation that you
anticipate the U.S. Department of Justice Office of Professional Responsibility (OPR) will
receive permission fiom the court to disclose these materials to Ohio Disciplinary Counsel.

As a final point, although not relevant to my decision on this matter, I thought you should
be aware that the file sent to this office for review is not fully accurate or complete. Fox example
I see no Form 302 indicating that my office referred this case to the local FBIL. Also, as you '
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know, I was interviewed by two FBI Agents. There is a Form 302 setting forth the Agents®
summary of my interview, The 302 states that I was informed thal the purpose of the meeting
was to discuss a criminal investigation of Jolm Ausnehmer — but that is incorrect. I was not
informed that the interview was concerning Attorney Ausnehmer until I atrived at the FBI
Office. In fact, I was under the belief that the meeting was to discuss an entirely different matter.
Additionally, during the pendency of the investigation 1 was informed that the FBI Agents spoke
with Assistant Prosecutor Nicholas Modarelli and Attorney Martin Desmond; yet, the file sent to
my office for review does not include a Form 302 regarding an interview of either of these
atforneys,

If you have any questions or would like to discuss this matter further please do not
Liesitate to contact me,

Sincerely,

™

Paul J. Gaings
Mahoning County Prosecutor
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U.S. Department of Justice

United States Attorney
Northern District of Ohio

United States Court House
801 West Supetior Avenus, Suite 400
Cleveland, Ohio 44113-1852

August 29, 2014
The Honorable Paul J, Gains
Mahoning County Prosecutor’s Office
Mehoning County Administration Building
21 West Boardman Sireet
6th Floor’
Youngstown, OI 44503

Re: John “Jacl” Ansnehmer
Dear Prosecutor Gains:

“In the course of an ongoing investigation, this letter seeks the voluntary production by
yout office of records and documents as outlined below. The undersigned js the Assistant U.S.
Attorney who is assighed to the investigation.

We are seeking:

1. Any and all written statements, policies, and correspondence, including emails,
regarding outside employment by assistant county prosecutors employed by your office (to
include those statements and policies in effect as of July 1, 2011);

2. Any and all written statements, policies, and correspondence, including emails,
regarding permissible criminal defense practice by assistant county prosecutors (to include those
statements and policies in effect as of July 1, 2011);

3. Any and all written requests to you or your office, including emails, fiom Assistant
County Prosecutor John “Jack” Ausnehmer (hereinafier, Avsnehmer) regarding outside
employment and/or criminal defense work;

4. Any and-all non-privileged communications, including emails, involving or
- coneerning Dominic Eckman, Lisa Andews, and/or Ausnehmer;

5. The case file and any case-telated materials. for the criminal prosecution of Lisa
Andrews in 2011-12, including those under Case No, 2011 CRB 00102 AUS; and,

6. A copy of all non-privileged materials in the personnel ﬁle:‘of Ausnehmer,
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As stated, this letter seeks voluntaty production of the reqﬁested documents, If you
would prefer that this request be made by a federal grand jury subpoena, please so advise the
undersigned. Thank you for your cooperation.

Sincetely,

Jarmea Moramey”

James V., Moroney, AUSA. Eﬁ;,;_
216-622-3827 '
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PAULJ, GAINS
WwMW %om@ .@mm&f&;@ -ﬂf&%@ey

Gth FLOORADMINISTRATION BUILDING
21 WEST BOARDMAN STREET » YOUNGSTOWN, OHIO 44503
PHONE: (330) 740-2330
CRIMINAL DIVISION FAX: (330) 740-2008 + CIVIL DIVISION FAX: (330) 740 2820

September 24, 2014

James V. Moroney, AUSA

United States Aftorney, Northern District of Ohio
United States Court House

801 West Superior Avenue, Suite 400

Cleveland, OH 44113-1852

Re: John “Jack” Ausnehmer/Response to PRR,

Dear AUSA Motoney,

On Tuesday September 2; 2014, I was contacted by Agents Deane Hassman and Tony
Sano and asked to come fo the local FBI Office in Boardman, Ohio fo discuss an unrelated
matter, During the meeting with the agents I was informed that Assistant Mahouning County
"Prosecutors Jack Ausnchimer was under investigation and I was asked questions pertaining to my
kanowledge of the allegations. '

According to the agents, Attorney Ausnehmer took a fee and prepared a motion for early
release of Lisa Andrews who was in jail on a probation violation to Mahoning County Court
Judge David D’ Apolito, Ms. Andrews was allegedly the gitlfiiend of a Dominic Eeckman who is
purported to be a private client of Aftorney Ausnehmer. According to the agents, Attorney
Aunsnchmer had Attorney Wade Smith sign the motion for release, and then he, Aftorney
Ausnehmer filed the motion and went personally fo meet with the Judge to request early release
of Ms. Andrews. Judge D’ Apolito signed the release.

It is unkoown whether.the assistant prosecutor who is assighed to Judge D’Apolito’s
court was served with the motion for release, The agents reported that the meeting with Judge
D’ Apolito was ex patte. But it is my understanding that it would not be unusual for a criminal
defense attorney to meet with a judge ex parte on a probation violation as the prosecution’s case
is complete and the violation is between the judge and the defendant — not the prosecutor.

It is also my understanding from conversations I had with the agents and conversations
the agents had with other. members of my staff, that Attorney Ausnehmer is alleged to have
represented to his private client Dominic Eckman that he could curry favor with my office by
paying money to Attorney Ausnehmer,
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James V. Moroney, AUSA
September 24, 2014
Page 2 of 4

Beoause of my concern over the seriousness of the allegations, I asked and the agents
confirmed fhat they had no information that Attorney Ausnehmer was engaged in any similax
conduct in his capacity as the assistant prosecutor assigned to Sebring County Coutt,

Of course, I vehemently oppose the alleged conduct of Attorney Ausnehmer. In fact, it
was my office that forwarded the original information that gave 1ise to this investigation. And, if
true, such conduct is likely illegal and most certainly unethical. Consequently, I would like to
address this matter with my employee and disciplinary counsel,

The agents represented that they did not have an issue with me addressing this matter
with Attoxrney Ausnehmer while the investigation continues. But as a law enforcement officer
and prosecutor I respect your jurisdiction and contacted you., After discussing the matter, 1

- understand your desite that I not speak with Attorney Ausnehmer at this time. I appreciate your
éoncern that any discussion I may have with him could raise an issue under Brady v. Maryland,
373 U.S. 83, 83 §.Ct. 1194 (1963). Consequently T will reftain from proceeding with an internal
inquity and discipline of Atlorney Ausnehmeor on this issue until X am notified by you that yout
investigation is concluded.

In addition, on the day I met with Agents Hasseman and Sano, I was presented with your
public records request. You requested six categories of records. Please accept the following
tesponse {0 your requests. ' '

Request 1:  Any and all writlen statements, policies, and correspondence, including emails,
regarding outside employment by assistant county prosecutors employed by your
office (fo include those statements and policies in effect as of July 1, 2011).

Response 1:  Provided is a copy of the Mahoning County Prosecutor’s Office Employee
' Policies and Procedure Manual. See Attachment 1. Upon review you will note
that the Mahoning County Prosecutor’s Office does not have any sepatate written
policy regarding outside employment of assistant county prosecutors. Generally
full-time progecutors do not engage in private practice. Part-time assistant county
prosccutors are permifted to engage in private practice as long as such
" representation does not cieate a legal conflict as provided in the Code of
Professional Conduct. If such a conflict exists the Assistant Prosecutor could not

represent the private client.

Enclosed are emails. wherein Assistant Progecutor Ausnchmer was instructed
regarding such a conflict, See Attachment 2 Ausnchmer Emails. As a caveat, .
please be aware that the search for emails was limited given your desite that I not
alert Attorney Ausnehmer, Only my curront computer and those of 1% Assistant
Modarelli and Chief Assistant Linétte M. Stratford’s were searched. Also I cantiot
assure you that thete were not additional emails given that email refention is
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James V. Moroney, AUSA -
September 24, 2014
Page 3 of 4

somewhat sporadic depending on the nature of the communication and the
updating of equipment. .

Request2:  Any and all written statements, policies, and correspondence, hlclﬁding emalls,
regacding permissible criminal defense practice by assistant county prosecutoss
(to include those statements and policies in effect as of July 1, 2011)

Response 2:  The Mahoning County Prosecutor’s Office does not have any separate written
policy regarding outside employment of assistant county prosecutors. Assistant
prosecutots are, however, bound by the Ohio law and the Rules of Professional
Conduct which prohibit agsistant county proseécutors from representing private
clients in criminal matters within the jurisdiction of this office. See Supreme
Court of Ohio, Opinion 2014-2; Attachment 3.

Request3;  Any and all written requests fo you or your office, including emails from
Assistant County Prosecutor John “Jack” Ausnehmer (hereinafier, Ausnehmer)
regarding outside employment and/or criminal defense work.

Response 3:  See Response 1 above and Attachment 2 Ausnehmer Emails.

Request4:  Any and all non-privileged communications, including emails, involving or
concerning Dominic Eckman, Lisa Andrews, and/or Ausnehmer.

Response 4 Reparding Ausnghmer, See Attachment 1. Regarding Dominic FEckman and/or
Lisa Andrews, no such records were located. Except, be advised given your
instruction not to alert Assistant Prosecirior Ausnehmer; the search was limited to
my curtent computer and those of 1% Assistant Modarelli and Chief Assistant
Linette M, Stratford and Assistant Prosecutor Martin Desmond, As you are awato,
Attorney Desmond handled the Eckman criminal matter. See Response 5, below,

Also, Assistant Prosecutor Ausnehmer did have access to a county email address
jausnehmer(@mahoningeountyoh.gov. But according to the head of the data
department, Jake Williams, Ausnehmer never once logged onto his account. See
enclosed omails with Mr, Williams, See Attachment 2 Ausnehmer Emails. In
conducting my search I found, however, that Attorney Ausnehmer maintained a
private email address jealawl302@aol.com, But again I did not contact him to
inquire into any records in response to your request given our digcussion and your
- preference to keep the investigation confidential.
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James V. Moroney, AUSA
September 24, 2014
Page 4 of 4

Request 5:  'The case file and any case-related materials for the criminal prosecution of Lisa
Andrews in 2011-12, including those under Case No, 2011 CRB 00102 AUS,

Response 5:  Per our discussion you have withdrawn this request in that you informed me that
your investigators have alrcady obtained a copy of the Austintown Court File.
Separate files are not maintained by this office in the county cowurts. If they were,
bowever, such files are not public records. Under Ohio law, prosecutor files are
exempt from disclosure under Perry v. Onunwor, 2000 W1, 1871753; State ex rel.
Steckman v, Jackson (1994), 70 Ohio St.3d 420. Of course, my office cooperates
with law enforcement and would certainly permit inspection by your investigators
of the criminal case files of this office. And, in fact, as we discussed, Assistant

* Prosecutor Marty Desmond provided access to the State v. Dominic Eckman
(Case No, 12-CR-759A) criminal file to Agent Deane Hassman, Also, be advised,
Eckman testified on behalf of the in State v. Zoltan Kozie and Jamie Kozie (Case
No. 10-CR-506).

Request 6: A copy of all non-privileged materials in the personnel file of Ausnehmer,

Response 6:  Enclosed is a copy of the personnel file of Ausnehmer. See Attachment 4
Ausnchmer Personnel File. The only information withheld or redacted is that
which is exempt including, Social Security Numbers under R.C, 149.43(A)(7)(¢),
tax records under R,C. 149,43(A)(1)(v); R.C. 5703.50, and familial information of
assistant prosecutors under R.C, 149.43 (A)(7)(a)(d).

I hope the information provided is helpful. Of course if you have any questions or need
arty additional information please do not hesitate to contact me at 330.502.4821 or you can e~
mail me at pgains@mahoningconntyoh.gov or Chief Assistant Prosecutor Linette M. Stratford at
330.740.2330 or Jstratford@mahoningecountyoh.gov.

ce, FBI Special Agent Deane Hassman
FBI Special Agent Tony Sano,
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Stratford, Linette

From: Phillips, Liz

Sent; Wednesday, September 03, 2014 2:08 PM
To: Stratford, Linette

Subject: comp conflicts

_ Linette — | sent you the only information | could find on my computer. Please let me know If you need anything else.

iz

Eligabeth M. Phillipy
Assistant Prosecuting Attorney
Mahoning County Prosecutor’s Office
21 W. Boardman St., 5% Floor
Youngstown, OH 44503
330-740-2330
Lphiflips@mahoningeountyoh.gov

This e-mall contains CONFIDENTIAL and/or LEGALLY PRIVILEGED INFORMATION to be used only by the intended
replent(s). Any unintended recipient is hereby notified that disseminating or copying this e-mail without the sender’s
consent Is strictly prohibited. if you are not an intended recipient, please notify the sender by e-mail or telephone and
permanently delete this e-mail message from your system. Disseminating this e-matl will not affect its legally privileged
status,
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Stratford, Linettg

From: Phillips, Liz

Sent: Wednesday, September 03, 2014 2:03 PM
To: Stratford, Linette

Subject: FW: Attorney Ausnehmer

Eligabetiv M, Phillipy
Assistant Prosecuting Attorney
Mahoning County Prosecutor’s Office
21 W, Boardman St., 5 Floor
Youngstown, OH 44503
330-740-2330
Lohilips@mahoningcountyoh.gov

This e-mall contains CONFIDENTIAL and/or LEGALLY PRIVILEGED INFORMATION to be used only by the intended
replent{s}. Any unintended recipient is heraby notified that disseminating or copying this e-mail without the sender’s
consent is strictly prohibited. If you are not an Intended reciplent, please notify the sender by e-mail or telephone and
permanently delete this e-mall message from your system. Disseminating this e-mait will not affect its legally privileged
status,

From: Phillips, Liz

Sent: Tuesday, May 13, 2014 8:19 AM
To: Jones, Cathy

Ce: Stratford, Linette

Subject: RE: Attorney Ausnehmer

Cathy — can you please forward the claim information listing him as rep? Thanks-Liz

EligabethvM. Phillipy
Assistant Prosecuting Attorney
Mahoning County Prosecutor’s Office
21 W.'Boardman'st,, 5™ Floor
Youngstown, OH 44503
330-740-2330
LohHlips@mahoningcountyoh.gov

This e-mall contains CONFIDENTIAL and/or LEGALLY PRIVILEGED INFORMATION to be used only by the intended
repient(s). Any unintended reciplent is hereby notified that disseminating or copying this e-mall without the sender’s
consent is strictly prohlbited. if you are not an intended reciplent, please notify the sender by e-mail or telephone and
permanently delete this e-mall message from your system. Disseminating this e-mail wlil not affect its legaily privileged
status.

From; Jones, Cathy
Sent: Monday, May 12, 2014 5:04 PM
To: Phillips, Liz
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" Cax Stratford, Linette
Subject: Attorney Ausnehmer

Liz:

John Ausnehmer has again agreed to represent a Mahoning county employee Ih their workers’ compensation
claim. Kristy Gore. Please address this issue with him as he is still employed by Mahonhing County as a part

time assistant prosecutor.

Let me know. Thanks.

Cothy,_fomes

Mahoning County Risk Manager
21 W Boardman St,
Youngstown, OX 44503

Phone: 330-740-2130

Fax:  330-740-2667

gjones@mahoningcountyeh.goy
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Stratford, Linettg

D
From: Phillips, Uz
Sent: Wednesday, September 03, 2014 2:03 PM
To: Stratford, Linette
Subject: FW: Kristy Gore

EligabetivM. Phillipy
Assistant Prosecuting Attorney
Mahoning County Prosecutor’s Office
21 W, Boardman St., 5" Floor
Youngstown, OH 44503
330-740-2330
Lphillips@mahoningcountyoh.gov

This e-mall contains CONFIDENTIAL and/or LEGALLY PRIVILEGED INFORMATION to be used only by the intended
replent{s}, Any unintended reciplent Is hereby notifled that disseminating or copying this e-mall without the sender’s
consent is strictly prohiblted. If you are not an intended reciplent, please notify the sender by e-mall or telephone and
permanently delete this e-mail message from your system. Disseminating this e-maii wilf not affect its legally privileged
status.

From: Philllps, Liz

Sent: Monday, June 02, 2014 10:58 AM
To: Ausnehmer, John

Cc: Stratford, Linette

Subject: Kristy Gore

Jack — | am following up on our conversation regarding the above-referenced claimant. Your name is listed as the
representative on the 5/29/14 BWC Order. Can you please have your name removed as her representative?

Thanks for your cooperation,
Liz

EligabetivM. Phillips
Assistant Prosecuting Attorney
Mahoning County Prosecutor’s Offlce
21 W. Boardman St., 5™ Floor
Youngstown, OH 44503
330-740-2330

Lphillips@mahoningcountyah.gov

This e-mall contains CONFIDENTIAL and/or LEGALLY PRIVILEGED INFORMATION to be used only by the intended
replent(s). Any unintended reclplent Is hereby notified that disseminating or copying this e-mail without the sender’s
consent s strictly prohibited. If you are not an Intended reciplent, please notify the sender by e-mall or telephone and
permanently delete this e-mall message from your system, Disseminating this e-mail will not affect its fegally privileged
status,
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FD-302 (Rev. 5-B-10) “1 of 4.

FEDERAL BUREAU OF INVESTIGATION

Dateofeniry _. 03/24/2014

" PAUL GRINS, Mahoning County Prosecutor, was invited to the Youngstown
Office of the FBT on September 2, 2014, He was told, by telephone, in
advance about a records request of the Prosecutor’s office involving the
criminal, investigation of JOHN “JACKY BUSNEHMER. Spacial Agent (SA)
ANTHONY SANC joined SA HASSMAN in the conversation with GAINS at the FRT
office, GAINY provided the following information:

Right from the ocutset of the conversation, GAINS said he had “kind of

-forgotten? about the FBI investigation of his assistant prosecutor JACK
AUSNEHMER .

CAINS was provided a records request letter from AUSA JAMES MORONEY at
the very start of the conversation. As he started to review the letter,
GRINS said that none of the employees of the County Prosecutor’s offlce are
allowed to do private “cpriminal” defense work., GAINS said it would aven be
a violation of the attorney disciplinary rules. GATNS doubts his office
has a “written” policy prohibiting assistant Prosecutors from having a
private criminal practice; GATNS said it 1s such a no brainer that it
cannot be dons that his office may not have committed it to writing, but he
would check. GAINS said the office policy is that every one of his
employees are bound to follow the code of professional conduct and that
prevents his employees from representing criminal defendants,

+

GAINS asked: Is AUSHNEHMER doing criminal work? and where? sa HASSMAN
reminded GAINS this discussion involves Lhe same topic GAINS was briafed on
by the FBI nearly a year and a half ago aboul AUSNEHMER assisting in
getting LISA ANDREWE out of the Mahoning County jail. GAINS proceeded to
ask several questions like: what did Jack do? did he act in the capacity of
a prosecutor? Was this the case involving ECKMAN? - GAINS seemed Lo have

trouble recalling the general facts of the accusation against his assistant
progecutor,

SA HASSMAN reminded GAINS this is the case where AUSNEHMER took cash
from ECKRMAN, drafted the legal motions to get nLIon ANDREWS out of jail, had
WADE SMITH sign the motions, AUSNEHMER had ex-parte .conversations with

-

vestigationon~ 09/02/2014 o Youngstaown, Ohio, United States (In )E"erson)
Play 194B-CV-T8111

——eik

Datedrafied 08/05/2014
_."_""W

by Deane Robert Hassman

This document contais nefthor recommendations nor conclusions ofthe BB, Ii is the property of the FBI and is loaned 1o your agency; it and iis confenits fire not
to be distribattesd owside Your agensy.
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Judge DAVID D’APOLITO, and got ANDREW released. from-jail, -GAINS had a -~ -
denexal recollection, but is not sure, that AUSNEHMER might bave had a
clvil lawyer relationship with DOMINIC ECKMAN,

After being told of the shadow drafted motion and ex-parte
conversations, GAINS xeaponded by saying: obviously AUSNEHMER knew he aounld
not be deing that. GAINS asked i+ AUSNEHMER had “stood in® as prosecutoy

on behalf of XEN CARDINAL in the ANDREWS case and he was told AUSNEHMER did
not, .

GAINS made the unsolicited statement: “f hope you’re wreong, I like
dack, but he should not have done this shit”,

83 HASSMAN showed GAINS photographs of screens shots from AUSNEHMER’ &
cellular telephong showing that AUSNBHMER wrote that he had drafted ANDREWS
motion fox release. GAINS reacted by saying: he should not have done
that, GAINS was shown the actual court filed motion for ANDREWS releage,
signed by attorney WADE SMITH, GAINS noticed the motion actually had
AUSNEOMER’ 5 e~mail addresa near the signature lins of WADE SMITH., GAINS
made the unsolicited statement: what a dowb ass,

Sh HASSMAN asked for an uwpdate from GAINS as to vhat if any internal
office investigation may have revealed since the acensation wag brought to
GAINS nearly a year and a half ago. GAINS sald he haz done absolutely
nothing because GAINS did not want to effect the FBI investigation. GAINS
asked L1f AUSNEHMER and SMITH had criminal counsel and GAINS was tola they

both do, GAINS made the unsolicited statement: these guys are friends of
mina.

GAINS did not recall having any conversations with AUSNEEMER in which
AUSNEHMER would have brought up the names of either DOMINIC BCKMAN or LISA
ANDREWS ., GAINS acknowledged that AUSNEEMER did call GAINS the nighi: (April
24, 2012) the ¥FBY went to AUSNEHMER’s home. GATNS said he advised
AUSNEHMER not to lie to the FBI; he told AUSNEHMER to get counsel and deal

with it. GAINS claims to have not spoken with AUSNEHMER about the BT
visit with him since thatb nighi,

GAINS sald the County Prosecutor’s office does not maintain a separate
office case file for cases in the outer County courts Like Austintown, the
Prosecutor’s office just uses the offiecial Clerk of Court case file, So,
GRINS sald bis office would not have any records of ANDREWS’ case in the
Austintown Court independent of the Clerk’s office. Tn Common Pleas Court,
the prosecutors do maintaln a case f£file and there would be one for ECRMAN,
GAINS said he would have assistant progsoutor MARTY DHSMOND contact Sa
HASSMAN for a review of that case file,

I
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. From memoxy,. GAINS. did.not have a recolleation of how DOMINIC ECKMAN! S =~

case went from an indictment on RICO charges to a resolution of a
recommendation of probation for ECKMAN., GAINS referxed S8A HASSMAN Lo
DESMOND to answer that, GAINS said he does not remember the ECKMAN case,
GAINS does not recall belng told that ECKMAN called AUSNEHMER on the night
the local police executed a Search warrant on ECKMAN'& business in 2012,

In general terms, GAINS said it would bother him as Prosecutor to know
one of his assistant prosecutors had a clvil legal ciient that Garnss
office had a oximinal case against,

GAINS expressed frustration that he would have to take AUSNEHMER off
the payroll if the Federal Govermment indicts him and it would be a hassle
te replace him. After GATINS linked the timing of removing AUSNEHMER to
aftex the indictment, SA HASSMAN told GAINS he was free to make any
decisions on his own at any time and those decisions would not interfere
with the criminal investigation, GAINS was advised if he was withholding a
decigion to discipline or conduct an internal xeview under the belief it
might interfere with the criminal investigation, it would not, GAINS was
told he was free to handle AUSNEHMER as he would in any normal management
and administration of his office.

GAINS sald it 1s clear that AUSNEHMER had ghosted court pleadings and
he should not have done SMITH's pleadings. GAINS said the information he
was told today about AUSNEHMER shocks GAING,

Continuing to look at the records request letter, GAINS said it looks
like the items being requested are public records and he does not
anticipate his offTice wanting a subpoena to release any of it, hut GAINS

said he wanted to run it by his Chief Bassistant of Civil, LINETTE
STRATFORD, as well.

In reading the records request, GAINS said his office has a Lot of
office policies and assumes the 0.8, Bttorney’s office does not want all of

them. SA HASSMAN clarified the specific interest is in policy that covers
outside employment.

Political Contributions:

GAINS acknowledged that AUSKEHMER has been a regular donor of political
contributions to GAINS’ ye-electian campalgns fox Mahoning County
Prosecutoxr., When asked if AUSNEHMER hag ever glven GAINS a contribution in
“cash”, GAINS said: “we” would not have accepted cash and “Barbie” wounld

not take cash- {referring to his secretary that helps with his campaign
finance reporta).
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GAINS was advised that AUSNEHMER . solicited $2;000 in cash “ffom RERMANW,
asking ECKMAN for cash For Prosecutor GAINS and that the solicitation
occurred within days of AUSNEHMER writing a $1,000 contribution check to
GATNS’ re~election campaign in February 2012, GAINS responded: he did not
give us cash, GAINS said AUSNEHMER knows he cannot. raise a contribution on
behalf of GAINS and accept it in “eash”; GAINS said AUSNEHMER knows better
than that., GAINS saig he was not aware of AUSNEHMER giving his campalgn
cash and GAINS is certain, his secretary BARBIE, would not accept it.

GAINS did think that AUSNEHMER has routinely given a 31,000
contribution te GATNS avery four years.

Horkers Comp:
FELABLE Lomp:

GAINS knew that AUSNEHMER' s private Law practice handles workers
compensatioh cages. GATNG said his office has had problems in the past

GAINS said that it is a conflict bscause the Prosecutor’s office rapresents
the County in those matters. GAINS is certain that AUSNBHMER has, on more
than one occcasion, bsen gent letters.advising him of his conflict of

interest. GAINS offered to locate those letters and provide them in
rasponse to the recoxds request.

Othexr:

AUSNEHMER wag off work for a while with health issues. GAINS is pretty
sure he is back to work in the Sebring, Ohio Court fox Mahoning County,
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MAHONING COUNTY
PROSECUTOR’S OFFICE

MEMORANDUM

DATT: Axgust 5, 2016
TO: Assistant Prosecutor John Ausnehmer

FROM: Prosecutor Paul J. Gains

CC: 1* Assistant Prosecutor Nick Modarelli
Chief Assistant Prosecutor Linette Stratford

RE: Discipline State of Ohio v. Lisa Andrews, Case No, 2011 CRB 102

(AR RN RN AN RSN R R R R A NN N N RN RN N Y R RN R R S E Y F NN K]

As we are all aware, there has been an ongoing federal investigation smrounding the release of
one Lisa Andrews from the Mahoning County Jail in March of 2012, State of Ohio v. Lisa
Andrews, Case No, 2011 CRB 102. Portions of the investigatory file were recently provided to
this office to consider state charges. Having reviewed the evidence I do not see sufficient
evidence to warrant a state criminal prosecution. I do, however, see evidence of violations of the
policies of this office and the Ohio Rules of meesmoual Conduct, The evidence indicates that,
while being an assistant prosecutor, you, at the behest of a private client, toak an active rolé in
obtaining the release of a Ms. Andrews. Such conduct is a direct violation of the Ohio Rules of
Professional Conduct and the policies of this office, See, Ohio Sup. Ct.,, Bd. of Comm’rs on
Grievances and Discipline, Op. 2014-2 (August 8, 2014), The evidence further indicates there
may have been a lack of complete candor with the Federal Agents. Consequently I have
determined you will be disciplined by forfeiting four weeks of accumulated vacation and serving
a four week un-paid suspension in October 2016, Additionally, this matter will be reported to the

St te?‘\il 'y Counsel and you are hereby ordered to self-report,
C; - 8 s /2072
7

Paul yﬁf Pmsecutm Dhte
By-signing this statement I agree to accept the discipline:
Vs
Yo 3/5/r¢e
Johh Ausnehmer, AssiStant Prosecutor Date
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The Supreme Gonrt of @Pﬁn

BOARD OF COMMISSIONERS ON GRIEVANCES & DISCIPLINE

0B SOUTH FRONT STREET, 5™ PLOOR, CoLumMsus, OH 43215-3431
Telephone: 614.387,9370 Pax: 614.367.9379
werwsupremecourkohio.gov

DAvID B, TSCHANTZ Recnanp A, bova
CHAIR SECRETARY
FAULM, DrMARCO HEeini WAGNIR DORN
VICR- CHAIR COUNSEL
QPINION 20142
- Issued August 8, 2014

Imputatibn of Conflicts in a Part-Time County Prosecutor’s Law Firmn

SYLLABUS: When a part-time county prosecutor practices in a firm, the prosecttor is
prohibited from representing ctiminal defendants prosecuted on behalf of the state of
Ohio. Such repregentation creates a conflict of interest under Prof.Cond.R. 1.7(a) that.
cannot be ameliorated through Prof.Cond.R. 1.7(b). If the part-time county prosecuator
is also authorized to prosecute cases brought by a municipal coxporation, the prosecutor
is further prohibited from representing criminal defendants against that municipal
corporation. The other lawyers in a part-time county prosecutor’s firm, however, are
permitted to represent criminal defendants in cases prosecuted on behalf of the state
and municipal corporations represented by the prosecutor. Prof.Cond.R. 1.16(f) and
1.11 indicate that the conflicts of the part-time county prosecutor associated with
government practice ave not imputed to the other lawyers in the firm. To protect client
interests, the part-time prosecutor should be timely sereened from the firm’s criminal
defense matters and the prosecutor should not be apportioned fees from the firm's
criminal defense work, Lawyers in an elected part-time prosecutor’s firm may not
represent criminal defendants in the county in which the part-time prosecutor is the
elected official, but may represent criminal defendants outside of the county in which
the prosecutor is elected.

Advisory Opinion 88-008 is withdrawn in part.
QUESTION PRESENTED: Atre the lawyers in a part-time elected county prosecutor’s

or part-time assistant prosecutor’s law firm permitfed to represent criminal defendants
in cases against the state or municipal corporations represented by the prosecutor?
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APPLICABLE RULES: Rules i 7, 1.10, and 1.11 of the Ohio Rules of Plofessmnal
Conduct

OPINION:

An elected county prosecutor has asked the Board to consider the imputation of

a part-time prosecutor’s government practice conflicts to the other lawyers in the
prosecutor’s law firm, Both elected county prosecutors and assistant prosecutors are
permitted to engage in the private practice of law. SeeR.C. 325.11(B); 2009 Ohio
Atty.Gen.Ops. No. 2009-053, 'Especialiy in rural and sparsely-populated Chio counties,
there are limited legal resources and the elected prosecutor often employs part-time
assistant prosecutoxs to handle both criminal and civil cases. The practices of these
hybrid public and private sector lawyers present a challenge when applying the condlict
imputation provisions found in the Rules of Professional Conduct (Rules). This
Opinion addresses the imputation of the conflicts created by a part-time county
pmsecutor s government practice in criminal cases. ! For purposes of this Opinion,

“patt-time county prosecutor” ineludes both a part-time elected county prosecutor and
a pari-time assistant county prosecutor.

- Part-Time County Prosecutor’s Ability to Represent Criminal Defendants

~ In Advisory Opinion 88-008, the Board was asked to determine undes what
circumstances a part-time county prosecttor could represent criminal defendants. At
that time, the Code of Professional Responsibility (Code) was in effect, and DR 5-105
© governed lawyers’ conflicts of interest, DR 5-105(A) and (B) required lawyers to decline
or refuse to continue a representation if “the exercise of [the lawyer’s] independent
professional judgment in behalf of a client will be or is likely to be adversely affected by
the acceptance of the proffered employment” or the “srepresentation of another client.”
Under DR 5-105(C), a client could consent to a lawyer’s conflict of inferest after full .
disclostire, and DR 5-105(D) imputed a lawyer’s conflict to the partners and associates
of the lawyer’s firm. -

Applying DR 5-105, and relying on a 1971 Ohio Atforney General Opinion, the
Board concluded that “[a] county prosecuting attorney, whose duty it is fo prosecute,

! Although under R.C. 309,09 the county prosecutor is the civil legal advisor to & number of county
entities, the imputation of the conflicts associated with a part-time county prosecutor’s civil government
practice is outside the scope of the current question posed to the Board. For guidance on the civil
representation of multiple statutory clients by a county prosecutor, see Ohio Sup. Ct., Bd, of Conum'rs on
Grievances and Discipline, Op. 2009-3 {June 12, 2009)
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on behalf of the State, all complaints, suits and controversies in which that state is a
party, may not represent private elients in criminal cases against the State of Ohio.”
Ohio Sup. Ct., Bd. of Comn'ts on Grievances and Discipline, Op. 88-008 (June 17, 1988),
at 3. See also 1971 Ohio Atty.Gen.Ops. No. 71-050. The Board also quoted a 1967 Ohio
State Bar Assoclation informal opinion which stated that i would be “improper for an
attorney who holds the public office of County Prosecutor or Assistant County
Prosecutor to accept employment adverse o his employer, the public,” Ohio State Bar
Agsn,, Informal Op. 67-1 (March 21, 1967), at 5.

The Supreme Coutt of Ohio repealed the Code effective February 1, 2007 and
adopted the Rules. A pari-time county prosecutor’s ability to represent criminal
defendants in private practice is now governed by Prof,Cond.R. 1.11, which is a special
conflict rule for current government officers and employees, and Prof.Cond.R. 1.7,
which addresses conflicts of interest involving current clients.?

Prof.Cond.R. 1.11 does not differentiate between part-time and full-+time
government officers and employees, Division (d) of that rule applies to lawyers
currently engaged in public service, and states that, except as otherwise permitted by
- law, such lawyers shall comply with Prof.Cond.R. 1.7 regarding current-client conflicts
of interest,

Prof.Cond.R. 1.7(a)}(1) states that “[a] lawyer’s acceptance or continuation of
representation of a client creates a conflict of interest if...the representation of that client
will be directly adverse to another current client.” By statute, county prosecutors and
assistant prosecutors represent the state of Ohio. Under R.C. 309.08(A), county
prosecutors “may inquite into the commission of crimes withir the county” and “shall
prosecute, on behalf of the state, all complaints, suits, and controverstes in which the
state is a party * ¥ * and other suits, matters, and controversies that the prosecuting
attorney is required to prosecute within or outside the county, in the probate court,
court of common pleas, and court of appeals.” Fuxther, by agreement, some county
prosecutors represent municipal corporations in crfminal prosecutions. See R.C,
1901.34(D). Because a county prosecutor’s client in criminal cases is the state of Ohio,
criminal defense representation by a part-time prosecutor it cases brought on behalf of
the state is a conflict of interest under Prof.Cond R. 1.7(a)(1). Such representation

2 This Opinion does not apply to city directors of law or village solicitors, For guidance on theiy conflicts
of interest, the following Advisoxy Opinions should be consulted: Ohio Sup, Ct,, Bd, of Comm(ys on

. Grlevances and Discipline, Op. 2007-4 (June 8, 2007); Ohio Sup, Ct,, Bd. of Commxs on Grievances, and
Discipline, Op. 2008-5 (Ang, 15, 2008); Ohio Suap. Ct,, Bd, of Comm'rs on Grievances and Discipline, Op.
2008-6 (Dec. 5, 2008),
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wotld involve the representation of one client, the criminal defendant, in a case directly
adverse to another current client, the state of Ohio. If the part-time prosecutor
represents a municipal corporation in ctiminal cases by agreement, representation of
criminal defendants in cases brought on behalf of the municipal corporation would
likewise create a conflict of interest under Prof.Cond.R. 1.7a)(1). Accordingly, a part-
time prosecutor would not be able to represent criminal defendants in thege types of
cases unless it is possible for the conflict of interest to be ameliorated.

. Prof.Cond. R, 1.7(b) indicates that a conflict of interest created by the
tepresentation of two directly-adverse current clients in different matters may be
ameliorated if the lawyer is able to provide competent and diligent representation to
both clients, the clients provide informed consent, confirmed in, writing, to the
simultaneous representation, and the representation is not prohibited by law. The
nature of a part-time prosecutor’s government practice makes amelioration of the
conflict created by criminal defense work impossible for two reasons. First, a part-time
prosecutor’s client is the state of Ohio, which is not able to provide informed consent,
confirmed in writing, Advisory Opinion 88-008. See also Tenn,Sup.Ct,, Bd, of Prof]
Responsibility, Op. 2002-F-146 (Mar. 8, 2002). Even though Prof.Cond.R. 1.7(b) allows
clients to consent to representation by a conflicted lawyer, “[slome conflicts are
nonconsentable because both clients cannot give informed consent.” Prof.Cond.R. 1.7,
Comment [38]. “Where a lawyer continuously represents the state for criminal
prosecutions, only the legislature can provide client consent for the lawyer to dilute
required loyalty, by representing another client against the state in a crimina] case.”
Melling v. Stralka, 8th Dist. Cuyahoga No, 45622, 1983 WI. 3092, 13 (June 16, 1983)
(Markus, ], dissenting). Accordingly, a part-time prosecutor would not be able to
obtain the client consent required to ameliorate the conflict created by representing
criminal defendants in private practice,

Second, the representation of criminal defendants by a part-time prosecutor is a
conflict of interest that cannot be overcome because it is prohibitec by law. Inan
opinion addressing whether an assistant county prosecutor may simultaneously engage
in the private practice of law, the Attorney General stated that a prosecutor “who
engages in the private practice of law 1s clearly suibject to divided loyalties when, as a
private practitione, he participates in matters that align him against the county
prosecuting attorney.” 2009 Ohio Atty.Gen.Ops. No, 2009-053, at 3, Given that the
statutory legal advisor for Ohio prosecutors® has determined that a prosecutor’s private
practice of law is incompatible with the prosecutor’s public position when that private

? See, R.C, 109,14,
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practice involves the representation of defendants in criminal proceedings brought by
the state or a municipal corporation that has entered into an agreement with the county
prosecuting attorney whereby the county prosecating attorney prosecutes criminal
cases for the municipal corporation, sttch representation is a conflict of interest that is
prohibited by law which, under Prof.Cond R. 1.7(c)(1), cannot be ameliorated by dlient
consent, '

Revised Code 102.03 states that “[n]o present or former public official or
employee shall, during public employment or service or for twelve months thereafter,
represent a client o act in a representative capacity for any person on any matter in
which the public official or employee personally participated as a piiblic official or
employee through decision, approval, disapproval, recommendation, the rendering of
advice, investigation, or other substantial exercise of administrative discretion.” R.C.
102.03 indicates that a part-time county prosecutor can not represent a criminal
defendant in a matter in which the prosectttor personally participated.

Like the Code, the Rules indicate that a part-time prosecutor’s representation of
criminal defendants against the state of Ohio would be a nonconsentable conflict of
interest. The Rules also dictate that a part-time prosecutor can not represent criminal
defendants against a municipal corporation when the prosecutor is authorized by
agreement to prosecute ctiminal cases for the municlpal corporation. The Board drew a
similar conclusion in Advisory Opinion 88-008 as to a part-time prose'cutor’s ability to
represent criminal defendants. Accordingly, the Board hereby reaffirms that portion of
Opinion 88-008,

Representation of Criminal Defendants by Other Lawyers in Part-Time Prosecutor’s Firm

In the 1988 Opinjon, the Board also deternined that “[m]embers of a part-time
prosecuting attorney’s law office may not accept employment that the prosecutor is
precluded from accepting.” Advisory Opinion 88-008 at 3, Because the Board
concluded that part-time prosecutors could not represent criminal defendants against
the state of Ohio in their private practices, the practical effect of this statement was that
the other lawyers in a part-time prosecutor’s law firm also coudd not engage in criminal
defenise work, The basis for the Board’s conclusion was DR 5-105(D), which stated that
“[i]f a lawyer is required to decline emaployment or to withdraw from employment [for
a conflict of interest], no partner or associate of his or his firm may accept or continue
such employment.” The Supreme Court adopted this provision of the Code effective
Octobex 5, 1970, :
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The concept of conflict imputation that originated in DR 5-105(D) is now found
in Prof.Cond.R. 1.10(a):

While lawyers are associated in a firm, none of them shall
represent a client when the lawyer knows or reasonably
should know that any one of them practicing alone would be
prohibited from doing so by Rule 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited
lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining
lawyers in the fixm.

Reading Prof.Cond.R. 1.10(a) alone, it would appear that the conflicts of part-time
county prosectitors remain imputed to the other lawyets in the prosecutor’s law firm,
thereby prohibiting criminal defense work by those lawyers against the state and, in
some instances, municipal corporations, However, when the Stupreme Court adopted
the Rules in 2007, it included new language from the Model Rules of Professional
Conduct that speaks directly to lawyers in practice with lawyers who also work in the
public sector. This language is found in Prof.Cond.R. 1.10(f), which states that “[t}he
disqualification of lawyers assoclated in a firm with former or current government
lawyers is governed by Rule 1.11.” The drafters of the Model Rules added this
language in 2002 to “[clarify] that Rule 1.11 is intended to be the exclusive rule
governing the imputation of conflicts of interest.of current or former government
lawyers.” ABA Ctr. for Prof'l Responsibility, A Legislative History: The Development of the
ABA Model Rules of Professional Conduct 1982-2013, at 264 (2013).

A “fixm” is defined as “a lawyer or lawyers in a law partnership, professional
corporation, sole proprietorship, or other association authorized to practice law; or
lawyers employed in a private or public legal aid or public defender organization, a
legal services organization, or the legal department of a corporation or other |
orgarization.” Prof.Cond.R. 1.0(c). A government office is not a “firm” for purposes of
the Rules. See Prof.Cond.R. 1.0, Comment [4A]. Because Prof,Cond.R. 1.10(f) refers to
lawyers associated in a “firm” with “current government lawyers,” it cleatly governs
the lawyers in a part-time prosecutor’s private law fizm,

Applying Prof.Cond.R, 1.10(f) to the present inquiry, the ability of the lawyers in
a parlt-time county prosecutor’s law fixm to represent criminal defendants must be
analyzed under Prof,Cond.R. 1.11, the special conflict rule for current government
officers and employees, not Prof.Cond.R. 1,10, the general rule on imputation of
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conflicts in firms.  Again, Prof.Cond R. 1.11(d)(1) obligates a patt-time prosecutor to
abide by the general conflict of interest provisions of Prof.Cond.R. 1.7, including the
prohibition against representing current clients who are directly adverse, As previously
stated in this Opinion, Prof.Cond.R, 1.7(a) indicates that part-time county prosecutors
have a conflict of interest in criminal defense cases against the state and some municipal
corporations, and under Prof.Cond.R. 1.7(b) and (c) this conflict may not be
ameliorated. Nevertheless, the conflict imputation principles of Prof.Cond.R. 1.10 in the
firm setting are not applicable to the conflicts of government lawyers addressed in
Prof.Cond.R. L11(d)(1). See Prof.Cond.R. 1.11, Comments [2] and [3]. Reading all of
these provisions together, the Board concludes that, unlike the Code, the Rules do not
impute a part-time county prosecutot’s conflict of interest in criminal representations
agatnst the state and certain municipal corporations to the other lawyess in the
prosecutor’s firm. For this reason, Advisory Opinion 88-008 is withdrawn in part.

Court-Appointed Criminal Defense Work by Other Lawyers in Part-Time Prosecutor’s Pirm -

Although the Board’s view is that the lawyers in a part-time county prosecutor’s
firm may represent criminal defendants against the state and municipal corporations,
this option is not available in every criminal case. Under R.C, 120.39, “courisel
appointed by the couut, co-counsel appointed to assist the state public defender or a
county or joint county public defender, and any public defender, county public
defender, orjoint county defender, or member of their offices, shall not be a partner or
employee of any prosecuting attorney...” This statutory prohibition “does not extend
to retained counsel, but relates solely to counsel appointed at state expense to provide
legal services to indigents.” In re Appeal of u Juvenile, 61 Ohio App.2d 235, 238, 401
N.E.2d 937, 939 (1978). Despite the failure of a part-time prosecutor’s government
practice conflicts to impute to the other lawyers in the prosecutor’s firm, the other
fawyers are statutorily-prohibited from accepting court-appointed criminal cases if they
are partners or employees of any prosecutor,

Additional Considerations when Lawyers and Part-Time Prosecutors Practice in the Same Firm

Prof.Cond.R. 1.11(c) addresses situations in which a former government lawyer
acquires confidential government information, subsequently enters private practice,
and considers the 1epresentation of a private client who is adverse to the petson to
whom the information pertains. The former government lawyer is prohibited from
representing the private client if the confidential government information could be used
to the persory’s disadvantage. The former government lawyer’s firm is only permitted

i

2018 CV 007 #ghoning Co. 007920




Op.2014-2 = o . 8

to undertake or continue the representation if a timely screen is implemented and the
lawyer does not receive any portion of the fee associated with the matter.

While Prof.Cond.R. 1.11(c) only appears to apply to former government lawyers,
rather than current, part-time government lawyers, the Boaid believes that the
approach to screening and fees set forth in Prof.Cond.R, 1.11(c) is an appropriate .
method for protecting the interests of the criminal defense clients of a part-time county
prosecutor’s law firm. To preserve information required to be kept confidential by
Prof.Cond.R. 1.6, the part-titme prosecutor should be-screened from the fixm’s eriminal
defense matters. “Screened” means “the isolation of a lawyer from any patticipation in
a matter through the timely imposition of procedures within a firm that are teasonably
adequate under the circumstances to protect information that the isolated lawyer is .
obligated to protect under these rules or other law.” Prof.Cond.R. 1.0(}). Also, because
the part-time prosecutor is disqualified under Prof.Cond.R. 1.7 from representing
criminal defendants in cases brought by the state and possibly certain municipal
corporations, the prosecutor should not be apportioned any part of the fee associated
with the criminal defense représentations of his or her colleagues, A screened lawyer
may be able to receive compensation “established by prior Independent agreement, but
that Jawyer may not receive compensation directly related to the matter in which the
lawyer is disqualified.” Prof.Cond.R, 1.10, Comment [5C]. '

Within the county prosecutor’s office, the part-time prosecutor should be
screened from any criminal defense cases involving the lawyers in the part-time
prosecutor’s fixm. See Prof.Cond.R. 1.11, Comment [2]. “Because of the special
problems raised by imputation within a government agency, [Prof.Cond.R. 1.11(d)]
does not imprte the conflicts of a fawyer currently serving as an officer or employee of
the government to other assoclated government officets or employees, although
ordinarily it will be prudent to sereen such lawyers.” Id, . Further, the patt-time
prosecutor should not handle criminal prosecutions in which the lawyers in the
prosecutor’s firm wordd be opposing counsel. T the opinion of the Board, this would
be a material Hmitation conflict under Prof.Cond.R. 1.7 that cannot be ameliorated
though consent due to the inability of the state to provide informed consent to the
representation, -

Additionally, a distinction must be drawn for conflicts of interest for lawyers ina
firm with the elected part-time prosecutor and those in a fivm with part-time assistant
prosecutors, who are not elected officials. Revised Code Section 309.08 governs the
powers and duties of the elected county prosecuting attorney. The powers and duties
of the elected county prosecuting attotney include prosecuting all comiplaints, suits, and
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controversies on behalf of the state of Ohio within the county where that prosecutor is
elected. R.C. 309.08. As a result, the elected prosecutor is the lawyer of record on all
matters involving the county prosecutor’s office, Therefore, lawyers in an elected part-
time prosecutor’s firm may not represent criminal defendants in the county in which
the part-time prosecutor is the elected official. However, lawyers in an elected part-
time prosecutor’s firm may represent ceiminal defendants in matters outside of the
county in which the prosectttor is elected. This restriction does not apply to lawyers in
a part-time assistant prosectitor’s firm,

CONCLUSION:

In this Advisory Opinton, the Board revisits Opinion 88-008, which is hereby
affirmed in part and withdrawm in part. The Rules of Professional Conduct prohibit
part-time county prosecttors from representing criminal defendants against the state of
Ohio, and if the part-time prosecutor is authorized by agreement to prosecute cases on
behalf of a municipal corporation, he or she is also prohibited from representing
criminal defendants against that municipal corporation. Such criminal defense
representation is a conflict of interest under Prof.Cond.R. 1.7(a) that cannot be
ameliorated through Prof.Cond.R, 1.7(b),

The imputation of a part-time county prosecutor’s conflict of interest re garding |
criminal defenise representations is governed by Prof.Cond.R. 1.10(f) and 1.11, These
rules indicate that the prosecutor’s conflict does not impute to the other lawyers who
practice with the prosecutor in a firm. Accotdingly, these lawyers are permitted to
represent criminal defendants in cases against the state of Ohio and any municipal
corporations for which the prosecutor is authorized to act. The lawyers may be
prohibited from representing indigent defendants in court-appointed cases, however, as
the partners and employees of county prosecutors are statutorily-prohibited from
. accepting such appointments.

To pr&tect the inferests of the criminal defense clients of a part-time county
prosecator’s law firm, the Boatd recommends the approach set forth in Prof.Cond.R.
1.11(c) regarding former government lawyers in possession of confidential government
information. A pari-time county prosecutor also engaged in private practice should be
timely screened from the firm’s ceiminal defense matters and the prosecutor should not
be apportioned any fee from these matters. Additionally, within the county
prosecutor’s office, the part-time prosecutor should be timely screened from criminal
cases involving the other lawyers in the prosecutor’s firm. Finally, the part-time
prosecutor should not oppose lawyers from the prosecutor’s firm. This scenario creates
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a material limitation conflict under Prof.Cond.R. 1.7(a) that cannot be ameliorated
pursuant to Prof.Cond.R. 1.7(b).

Advisory Opinions of the Board of Commissioners on Grievances and Discipline are
informal, nonbinding opinjons in response to prospective or hypothetical questions
regarding the application of the Supreme Court Rules for the Government of the Bar
of Ohig, the Supreme Court Rules for the Government of the Judiciary, the Ohio
Rules of Professional Conduct, the Ohio Code of Judicial Conduct, and the
Attorney’s Oath of Office,
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FEDERAL BUREAU OF INVESTIGATION

Dao of tnuserlption 04 /27/2012
-OHN "JACK” E. AUSNEHMER, Hocial Security Account Numbey
t

date of birth June 256, 1954 " ewad at hias
ragidance at - ¢allular
telephone (3 - ana home telephone of (330) 726-8596,

Also present in the home throughout interview, but not in the room
of the interview was AUSNEHMER's wife and daughter, AMBER. He wad
previously aware of the identity of Special Agent (8A) HASSMAN and
was introduced to SA HARTMANN. He wasg advised the nature of the
intexrview concernad a court case that went through the Mahoning
County court. He then provided the following information:

1

LIGA ANDREWS:

AUSNEHMER wagl shown a photograph of LISA ANDREWS., While
immediately recognizing the photograph, he had trouble remembering
her last name, AUSNEHMER knew her bto ber LISA.and later
acknowledgad that ANDREWS was her last name.

AUSNEAMER described her as a drug addict who had come to
AUSNEHMER for legal reprementatilon to try to gat custody of hex
child. AUSNEHMER came to kvow LISA ANDREWS through DCMINIC ECKMAN,
who £irast came to AUSNEHMER about representing ANDREWS in her child
cugtody case. . .

AUSNEHMER can-only recall being in the physical presgence
Of ANDREWS waybe two (2) times at ECKMAN's business and spoke to
hex on the telephons maybe one (1) other time. AUSNEHMER told
ANDREWS before he could start representation of her in a custody
case, she would have to be clean of drugs and get a job., AUSNEHMER
does have a general recollavtion of once being at ECKMAN’s business
when ECKMAN was on the telephone with ANDREWS in jail and ECKMANW
put AUSHEHMER on the telephone briefly to say hello to ANDREWS, but
that wag about it.

Before AUSNEEMER really got any child custody case going,
ANDREWS found herwself getting into trouble and got sent to the
County jall by judge DAVID D/APOLITO in the Austintown Court. The
custody dase never really got started and AUSNEHMER said he nevex
took any fee from ANDREWS on the custody matter,

Investigalion on 04/24/2012 st Boardman, Ohio

Fiie # 194B-CV-78111 Dato diowmted 04 /25/2012
A DREANE ROBERT HASSMAN and
by SA MATT HARTMANN; DRH/drh

“Fitls dotiiment contalng neithor rocontmondntions nor conotuslons of the Fisl. 3t (s the property of fiv FBI and I3 Toancd 1o yonr agency:
1t and s conients are not te b distributed oulside your agenoy.
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MINEC BC H

AUSNEHMER has represented the ECKMAN family for years.
He represented Ace Jewelers. AUSNEHMER has aivilly represented
DOMINIC ECRMAN and his brother JIM ECKMAN for years. AUSNEHMER met
DOMINIC years ago from going into the Ace Jewelry store. A few
yearg ago, DOMINIC ECKMAN separated from his brother and has since
opened a gold and silver exchange on Midlothian Bivd in Youngstown,
DOMINIC!'s current buginesg is in DOMINIC'g wife name, LESLIE.
AUSNEHMER was retained to help with the purchase of ECKMAN’s
business on Midlothian Blvd.

AUSNEHMER waid he 1la a personal friend of DOMINIC ECKMAN
and they ackually wexe Ffriends before AUSNEHMER ever atarting legal
representabion of RBCIMAN. -

AUSNEHMER had wegular contact ECKMAN, wmaybe every other
day, sometimes daily. AUSNEHMER would gee ECKMAN asg much as once a
week, sometimes nmore.

. AUSNEHMER knows LISA ANDREWS Lo be DOMINIC ECKMAN' a
girlfxiend. AUSNEHMER said it is not a relationship that ECKMAN
hides from anyons, AUSNBHMER said BCKMAN has an odd relationship

with hig wife, who might also have a boyfriend of her own.

AUSNEHMER gaid there i1s no question that ECKMAN wanted
ANDREWS out of jall, ECKMAN expressed that in conversations with
AUSNEHMER. RECKRMAN would say: she was not doing well in jall, or
she's getting beat up Iln there, or she is clean now.

Attorney WADE SMTITH repregenbted ANDREWS:

Attorney WADE SMITH Jr and AUSNEHMER office together in a
law office in Boardman, Ohio, AUSNEHMER said they are not law
partners; SMITH rents an office in AUSNBHMER's bullding for 1,000
a month,

AUSNEHMER said he could represent ANDREWS in her custody
case, bul could nob represent ANDREWS in her drug cases becgause
AUSNEHMER wag a part-time progecutor in Mahoning County. AUSNEHMER
#ald he would have a confl?ct and could not represent ANDREWS in
any criminal matter. AUSNBHMER de not sure if there ip any
statutory provision that would prevent him from representing a
¢riminal defendant, but lnitially sald it wap offilce policy of the
Mahoning County Progecutor’s office that he could not, AUSNEHMER
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immediately followed by saying he was not really sure if there was
an office policy or not, but that it ig his personal policy to not
represent any criminal defendants.

AUSNEHMER ¢lalms he told DOMINIC ECKMAN that he,
AUSNEHMER, could not represent ANDREWS in a criminal matter.

AUSNEHMER asked WADE SMITH if he would represant LTISA
ANDREWS in her c¢riminal cape in Austintown Court before Judge
D’Apolito, AUSNEHMER claims he told SMITH that SMITH would have to
personally talked with ECKMAN and ANDREWS on his own, because
AUSNEHMER would be completely out of the case. Barly in this
interview AUSNEHMER stated: “I have nothing to do with that case’,
AUSNEHMER sald he abdolutely did not accept any legal fee from
DOMINIC RCKMAN or from LISA ANDREWS in ANDREWS' criminal case in
Augtintown, AUBNEHMER algo denies having recoived any fee gplit ox
referral fee from SMITH for referring the ANDREWS case to SMITH.

It is AUSNEHMER’g understanding that ANDREWS failed a lot
of drug tests and had a probation violation cass because of the
failures., AUSNEHMER sald he personally. never abttended any court

" appearanceg of ANDREWH, but is pretbty certain that SMITH did attend
the court appearances. ‘

AUSNEHMER claime what ever fee wae paid went between
ECEMAN and SMITH oxr ANDREWS and SMITH. AUSNRHMER sald the fee was
none of hils business, AUSNEHMER claimg to have no idea how much
money SMITH charged to represent ANDREWS in her criminal case,
AUSNEHMER does not recall any conversation with SMITH or ECKMAN
about how much SMITH wad c¢harging ANDREWS to wepresent her,
AUSNEHMER deniles receiving any fee gplit ox referral fees from SMITH
for referxing BANDREWS to SMITH.

AUSNEHMER was asked to look over a two {2) page motion
for early release and agked to gpeculate on how much would have
been reagonable for SMITH to charge for the motion. AUSHNEEMER
declined to speculate on what.someone elge would charge., AUSNEBMER
was asgked 1f that wmotion was something he had done, how much would
he charge, AUSNEHMER sald maybe a $1,000 dollars, AUSNEHMER
explained however, that 1s not the way 1t works for legal defense
though, .an attorney does not charge a speoific fee for each ltem
filed, a fee 18 charged fox the over all representation.

To the best of AUSNEAMER'p knowledge, SMITH represented
ANDREWS in her Austintown cage from the very beginning. AUSNEHMER
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wag told by investigating agents that the court docket reflecte the
initial attorney in the cage was HOLLY HANNI, AUSNEHMER has no
recolleation of HANNI having baen in the case at all. AUSNEHMER
denies having ever spoken wlth HBNNI about the ANDREWS cage.

Following ANDREWS probation violatlon hearing on December
28, 2011, AUSNEHMER recalls SMITH telling him that Judge D'APOLITO
struggled with putting ANDREWS into the County jail because she wag
such a young gixl and thought she might struggle in jadil.
AUSNEHMER claims SMITH told him that Judge D!APOLITO had said: tell
me when the time is right to let her out on early release, and that
the Judge saild he would do so. AUSNEHMER assumes the Judge’ s
comments are on the court record. AUSNEHMER paid the Austintown
Court yuns an audlo recorder during the court sessions.

AUSNEHMER claims to not know how SMITH was paid - check
or cash, to represent ANDREWS,

oney to gs ndrewg out:

. RUSNEHMER gald ifi DOMINIC ECKMAN was willing .to pay
money, extra money, or a lot of money to get ANDREWS out of jail if
ghe tould get out with no more probation or druyg tegts, AUSNEHMER
insists that ECKMAN never sald or expressed that Lo AUSNENMER.

AUSNEHMER was asked 1f any text messages were sent to hiw
from ECKMAN about ECKMAN's willingness to pay money Lo gel ANDREWS
out with no more probation, AUSNEHMER gaid:; “thore could have
been, I don’t know that”. AUSNEHMER sald there certainly has been
texts between himself and ECKMAN, so AUSNEHMER 1s reluctant to
abgolutely say no to the question about ECKMAN sending texts
expregsing to pay woney to get ANDREWS out without probation.

AUSNEBMER wag asked 1f he received a text which read: “no
probation oxr no deal” and AUSNEHMER responded with: I want to say
no, but I can not aay that’s true. AUSNEHMER said he would not
deny the posgibility of that text, he just does not remember,

AUSNEHMER was asked if he remembering receiving a text
that said the case hag to he closed or no deal. AUSNEHMER doesg not
remember recelving that text,

AUSNEHMER denles having ever been “shown’ cash by ECKMAN

for the reprepentablon of ANDREWS. AUSNEHMER said he is fixm in
saying: no, that HCKMAN never showed him cash fox repregentation of

2018 CV 00¥iahoning Co. 008058




Comtnuation of FD-302 of JOHN JACK E, AUSNEHUMER vOn 04/24/2012  ,Pago 5

[0-302%0 (Rev, 10-6-95)

194B-CV-78111

ANDREWS to get her out of jall, AUSNEHMER was asked if ECEMAN ever
Cexted him that thexe was money waiting in the safe for AUSNEHMER
if and when AUSNEHMER gets ANDREWS out of jail. AUSNEHMER sald if
that text happened, he does not remember Llt. AUYNEHMER said he did
not taken any money for LISA ANDREWS, aver, naver,

AUSNEHMER repeatedly said that he did not represent
ANDREWS in the oriminal case, mo ECKMAN would not have paid him any
money, AUSNEHMER said ECKMAN would have pald WADE SMITH.
AUSNEHMER agsumes SMITH does his own involeing and is pretbty sure
that AUSNEHMER's secretary does not do SMITH’s invoicas,

AUSNEHMER does not think a defense attorney in a criminal
cage 1s allowed to accept a legal fee based upon the outcome of Che
cage., He mald it does not work that way, the fee is worked out
before you know what the outcome is. AUSNEHMER thinks it would be
unethical for an attorney to charge a higher amount if the oubtcome
of a case lg better than another outcome, AUSNEHMER gaid he doeg
not know how a defense attorney could even promige an outcome of a
case to a client, .

AUSNEHMER desi¢ribed ECKMAN as kind of a wise-guy who
would say all soxts of things that may or may mot be possible,
AUSNEHMER ls sure ECKMAN probably did say some things to AUSNEHMER
about wanting ANDREWS out of jail with no probation and way have
even texted something similar; but ag a lawyer, AUSNEHMER gaid that
le not sowething a lawyer can promise they can deliver.

Motion file for early release of Andrews:

Interviewing agents showsd AUSNEHMER a two (2) page
motion for early releape filed with the Austintown Court on March
6, 2012, ' AUSNEBMER recognized the motion becaude he aaid SMITH had
shown 1t to him and they had algo talked about it, SMI'TH said to
AUSNEHMER: I’wm gonna do a motilon and try and get her out,

AUSNEHMER gald he did pot help SMITH draft the motion for
early release, AUSNEHMER repeatedly throughout this interview
denied that he drafted the wmotilon himsgelf. AUSNEHMER denied that
hls gecretary, MICHELLE SIMCOX, drafted the wmotion. AUSNEHUMER said
it ds poseibly his seoretary typed it because ghe sometimer doss
typing for SMITH, because SMITH does not have his own secretary.
SMITH does have student from ETI by the name of DAVID LNU (Last
name unknown), but goeg by GEORGE that does mome office work for
SMITH, but DAVID LNU ip not a secretaxy.
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AUSNEHMER acknowledges that he pergonally wag the one who
filed SMITH'p motion for release with the Austintown Couxt Clexk's
office. AUSNEHMER said he wae going out ko Auptintown and SMITH
asked him to file it for hin,

Looking at the motion for release, AUSNEHMER said to the
best of his belieof the signature on it appearg to bs SMITH's own
gignature. AUSNEHMER doubts it could be his geeretiary because ghe
does not sign aunybody's name to anything and ig not allowed to gign
AUSNEHMER’ g name to anything.

Interviewing agents polnted out to AUSNEHMER that the
motlon read: “Defendant hae heen incarcerated since December 28,
2011 in excess of one half of the jail sentence ...". A c¢ounting
of the days from Decewmber 28, 2011 to Maxrch 6, 2012 was only 70
days and not in excess of 75 that be needed to be half way.
AUSNEHMER does not think SMITH was trying to miglead the court;
maybe SMITH intended on filing it at 95 dayg, but then AUSNEHMER
wag avallable to file it and it got filed. AUSHNEHMER cald he can
not get into SMITH’s thinking, but wmaybe he thought that by the
bime a hearing would: be set, ANDREWS would be past the halfway
point of her sentence. -

AUSNEHMER does not recall specifile urgency being
expressed by anyone about needing to get ANDREWS out of jail around
tha 6™ of March 2012. In general, ECKMAN was alwaye expressing
some urgency. BECKMAN would tell AUSNEHMER that ANDREWS was not
doing well at: the jail and can SMITH get her out,

AUSNEHMER does nob see anything unugual about Judge
D'APOLITO releasing ANDREWS on March 7, 2012, just one day after
the motion for releage was filed. AUSNEHMER sald it is the .
judieial diseretlon whether he decides to have a hearing or to just
rule on the motlon. AUSNEHMER sald if Court was in sesggion on
March 7, 2012, he sses nothing unusual about the quick timing of
the release of ANDREWS from the jail,

1T the Jjudge decildes to sign an order based upon a motion
and without a hearing, AUSNEHMBR said it ls very possible the
signing of the oxder may not have taken plage in open court. If a
defendant is not present in the courtroom, AUSNEHMER said a judge
would genexally not make a point of calling a cage on the record to
announce an actlon he took in that case,
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AUSNEHMER knew ANDREWS got out of jall, but denies
knowing prior to this interview whether or not Judge D’ADOLITO
kerminated the probation or made it non-reporting.

More than an hour and half into thils interview AUSNEHMER
was asked again if he drafted the motion for early release,
AUSNEHMER answered: no, He was asked if he assigted in drafting
the motion, his answer was: no., AUSNEHMER again confixmed SMITH
had showed it to him before it was filed, but AUSNEHMER did not
asslst in ite preparation., Interviewing agents advised AUSNEHMER
there was some discomfort in his response Lhat AUSNEHMER denies
preparing the motion, to which AUSNEHMER said: WADE SMITH did thig
and I looked it over.

Interviewing agents showed AUSNEHMER a photograph of the
first three (3) sentences of a hand written note which read: “Got
up early. Went to office, met Wade and discussed Lisa. I dictated
motion for early release and ...". AUSNEHMER said it was not hig
hand writdng and he does not recognize whose it would be.
AUSNEHMER voluntarily offered to and did hand write in the presence
of intexviewing agents the statement: “Got wp eaxrly. Went to
office, met Wade and discussed Lisa” on a sheet of paper,
AUSNEHMER saild he personally does write gometimes in both cursive,
and print, but the hand written note shown tc him does not . look
like his.

Contagt th Probation officer:

Around the time ANDREWS was facing her probation
vielation hearing, AUSNEHMER recalls Lelephone calling the
probation offlcer in ANDREWS came and saying something like: if
ANDREWS ig goling to keep failing these drugs tests and if I'm going
to represent her in a custody cape, then probation should just
violate ANDREWS and send to jail to get ANDREWS clean and save her
life.

AUSNEHMER said the probation officer was ANGELAZ, but
could not think of her last name at the btime of this interview.
AUSNEHMER knew ANGELA from having worked with hexr for years in the
Boardman Court, AUSNEHMER said he felt comfortable ecalling the
probation officer, AUSNEHMER denies having charged ANDREWS any
legal fee for hig conversation with the probation officer,
AUSNEHMER saild his motive for calling on ANDREWS behalf was bocause
he dntended Lo repregent her in a future child custody case,
AUSNEBMER clailms to recall telling the probation officer that he

2018 CV ogvlahoning Co. 008061




¥

FD-302n (Rov. 10-6-95)

194B~CV-78111

Continuntlon of PD-302 of JOHN JACK X AUSNEHMER 00 04/24/2012 ,page___ 8

does not represent ANDREWS in the criminal case, that WADE SMITH
did, AUSNEHMER felt getting ANDREWS clean wag what was going to be
needed to save ANDREWS life and AUSNEHMER told the probation
officer to gsend ANDREWS to jaill,

AUSNEHMER denied talking to probation around the time the
motion was filed for ANDREWS early releasge.

Deapite the motion for early release claiming to have
“hand delivered” a copy of the motion to the Probation Department,
AUSNEHMER acknowledges that he did not provide a copy to the
Probation Deparxtment .

Contact with the Austintown Prosecutor:

Degpite the motion for early release claiming to have
"hand delivered” a copy of the motion to the Prosecutor KEN
CARDINAL, AUSNEHMER acknowledges that he did pot provide a copy to
the Rustintown progecutor. AUSNEHMER said ad a county prosecutor
he does not want to get an extra copy of documents filed with the
court, AUSNEHMER just uses the clerk of courts file when he ip in
court and he believes CARDINAL does. the sameé thing., 8o, asg far as
AUSNEHMER wag concexned, if he hand delivered an oxiginal to the
clerk, then he effectlvely gave a copy to the prosecutor.

AUSNEHMER acknowledged that if the Court never officdally
calls a campe for another court hearing, it would be peoegsible for a
progecutor to never see a motion filed in a case.

AUSNEHMER gaid, to be frank, the progecutors do not
generally weigh in on a probation violation., That's between the
judge and probation.

Contact wilith Judge's bailiff,

On March 6, 2012 when AUSNEHMER went to the Auatintown
Court to file SMITH’s motion for early releass, AUSNEHMER recalls
apeaking with Judge DAVID D APOLITO’m balllff, AUSNEHMER can not
recall her name, bubt knew her to be the Judge’s bailiff, AUINEHMER
racalls giving her a copy of motion for release, AUSNEHMER recalls
telling the bhaillff he was filing this motion on behalf of WADE
SMITH, The balllff said she would make sure the motion is given to
the judge.
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Contagt with Judge D’Apolito:

AUSNEHMER uged to be the prosecutor in the Boardman Court
back when Judge DAVID D‘APOLITO first started out as a Magistrate
Judge, AUSNEHMER described his.relationship with D’APOLITO as
friendly, but professional. AUSNEHMER said he does not socialize
with Judge D'APOLITO,

Judge D'APOLITO ig a part time judge and has a private
law practice and occasionally refers workers compensation cases to
AUSNEBHEMER because of the specialty of that type of case; not all
attorneys handle workers comp cases. AUSNEHMER does pay a client
referral fee to D'APOLITO when a case 18 referred, On an annual
basig, AUSNEHMER said he might pay D'APOLITO a $1,000 in total for
any given year.

AUSNEHMER recalls having a conversation with Judge

D'APOLITO and telling the Judge that he, AUSNEHMER, wase
rapresanting ANDREWS in a ¢hild custody matter. AUSNEHMER thinks
this conversation may .have taken place around the time Judge

- D'APOLITO sentenced ANDREWS to jall,. AUSNEHMER believes he also
told the Judge: we need to incarverste thig girl to mave her life
and that'es what is making AUSNEHMER think the conversation was
around the time of ANDREWS’ sentencing, .

When AUSNEHMER was inltlally asked if he had another
conversation with the judge about ANDREWS around the time of the
motion to release her, AUSNEHMER’s inltial answer was he did not
think so, he does not remember. AUSNEHMER wag asked agaiun, much
later In this interview if he gpoke with Judge D’ARPOLITO arcund the
time frame of motlon for release being file, AUSNEHMER again sald
he just can not remember.

AUSNEHMER doubt.s that Judge DfAPOLITO would due a favor
for him just because AUSNEHMER asked, He said the Judge has an
obligation to lLook at Lhe cage and make a decision.

AUSNEHMER does recall that he may have gaid to ECKMAN
that he, AUSNEHMER, needed to speak with the judye and afterwards
he would let BCKMAN know what the judge sgald. AUSNEHMER gaid the
reagon for doing that was based on hilg understanding that Judge
D'APOLITO had gald at sentencing that he would congider letting
ANDREKWS out later. Ho, AUSNEHMER gald he would eheck with the
judge and see.
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More than two (2) hours into this interview, AUSNEHMER
now recalled he did have a telephone conversation with Judge DAVID
D'APOLITO on either March 6 oxr 7, 2012 about the motion for releage
of ANDREWS, AUSNEHMER's recollection is the judge called him on
hig law offlce telephone number and AUSNEHMER cailed the Judge
back. AUSNEHMER recallp the conversation gtarting off with
AUSNEHMER having to vefyvesh D/APOLITO who LISA ANDREWS walg,
AUSNEHMER told the judge this was that girl you logked up on a
probation violation, that the judge did not want to do it, but did,
and ANDREWS has dope sowe time and 3f D/APOLITO wanted to let her
out, let her oub. AUSNEHMER belleves the judge called him because
of the motion for release was dropped off with D'APOLITO’s bailiff
by AUSNEHMER. The judge might even had said: the bailiff sald you
dropped off thip motion for SMITH, refresh my recollection. As the
call ended, AUSNEHMER was left with the impression from the Judge
that D/APOLITO was inclined to sign the motion for release.
AUSNEHMER clailms to not know based on the phone conversation that
Judge D’ARPOLITO was golng to do it without setting it for a
hearing,

AUSNEHMER claims that an ex-parte conversation only
occurs when one attorney of record has a conversation with a judge.
AUSNEHMER said he was not the attorney in the case, SMTTH wag, and
AUSNEHMER wad nol repregenting ANDREWS, So, AUSNEHMER 4ild not
think his conversation with Judge D'APOLITO wag an ex-parte
conversation,

In hind sight, AUSNEHMER acknowledges that having a
conversation with the judge was not the brightest thing to do.
But, AUSNEHMER insigted that 1t was never his intention during the
conversation with judge D'APOLITO to trxy to persuade hiwm of
anything or for the puxpose of trylng to get monsy.

AUSNEHMER eventually did agree that hig conversgation wilth
the judge was an ex-parte conversation

AUSNEHMER is pretty sure he did welay to BCKMAN that
SMITH motion for release had been filed and that AUSNEHEMER had
spoken with the judge and Lt would probably set for a hearing,

AUSNEHMER 18 pretty sure he told SMITH the context of the

conversation he had with the judge and that the judge was inclined
to grant SMITH's wotion for release,
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AUSNEHMER denles knowing of any money going to Judge
D' APOLITO,

Jail house phone callg:

AUSNEHMER acknowledged he knows that telephone calls from
the Mahoning County jall are recordad.

When asked why ECKMAN would be recorded saying that
AUSNEHMER is doilng everything he can to get ANDREWS out of tail,
AUSNEHMER paid he did not know and investigators would have to ask
ECKMAN, AUSNEHMER said he was not the attorney representing
ANDREWS criminally, SMITH was, 80 AUSNEHMER does not know why
ECKMAN would be recorded in jail calls saying gomsthing like that,

An audio clip from a recorded jail telephone call between
ECKMAN and ANDREWS was played for AUSNEHMER in which ECKMAN sald:
"I know I showed him a package of money” and “I'm not going to give
that kind of money if they’re gonna cut 30 days of the fucking
gentence” ., AUSNEBMER said ECKMAN never showed him a package of
money and he has no idea why ECKMAN would have been recorded saying
that to ANDREWS,

An audlo elip was played of ECKMAN’sayini: ‘here’s the
deal ... I'm working on you walking out the door with no paper” .
AUSNEHMER hag no specific xecollection of ECKMAN saying something
gimilaxr to AUSNEHMER, but he could have, AUSNEHMER dust does nof;
remember, AUSNEHMER mpald: that’s just the way ECKMAN talks.
AUSNERMER sald 1t wag common conversation wlth ECKMAN to say things
like: T don’t want LISA in jail, T don’t want her on probation,

An audio clip was played of ECKMAN gaying: "I have enough
money to get you out, you know, but I'm not going to do that
without, you know, with no paper.” ANDREWS asks: “Will I have to go
back to Court?" and ECKMAN saysg: “No, you shouldn/t. No, 1t's just
going Lo ba on a judiaial. No, no paper, no, nothing”. AUSNEHMER
sald he has no idea how much money HECKMAN paid WADE SMITH,
AUSBNEHMER said he Jknows he got nothing.

AUSNEHMER insisted he took no money, none from ECKMAN to
do anything favorable foxr ANDREWS,

An audle clip wasg played of ECKMAN saying: “Therers 22
textg fxom we and Jack back and forth”, AUSNEHMER saild ECKMAN
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