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STATEMENT REGARDING ORAL ARGUMENT

This Court dismissed the City of Parma from this imterlocutory appeal
because its appeal was improper, but the remaining appellants continue “arguing
both factual and legal 1ssues,” requiring the Court to “ignore” their “attempts to
dispute the facts.” Order, ECF Doc. 29-2 (Jan. 2, 2019), at 2 (quoting Estate of
Carter v. City of Detroit, 408 F.3d 305, 310 (6th Cir. 2005)).

Consistent with the Court’s Order, Plamtiff-Appellee Anthony Novak limits
his brief to the immediately appealable question of qualified immunity. But
Defendants-Appellants Kevin Riley and Thomas Connor (the “Officers”) proceed
on a brief that devotes four total sentences to qualified immunity, cites no First
Amendment decisions from the Supreme Court, blurs different First Amendment
rights as “shightly different versions of a First Amendment retaliation claim,” ECF
Doc. No. 23 p. 29, and relies heavily on improperly disputed facts.

Novak therefore respectfully requests oral argument so that he may address
any further obfuscation of his extensive factual allegations, his constitutional rights,
his pending claims, and the factual inferences that must be drawn 1n his favor.

JURISDICTIONAL STATEMENT

The Court’s “narrow” interlocutory jurisdiction arises under 28 U.S.C § 1291,
Enoch v. Hogan, 728 F. App’x 448, 451 (6th Cir. 2018), and 1s limited to “the

abstract or pure legal 1ssue of whether the facts alleged by the plaintiff constitute a
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violation of clearly established law.” Little v. Whiie, 205 F.3d 1340 (6th Cir. 2000).

L.

3.

STATEMENT OF THE ISSUES

Police ofticers violate the First Amendment right against prior restraints if they
threaten criminal prosecution for speech, threaten penalties for future speech, or
prevent speech from being spoken. Here, Novak alleged the Ofhcers threatened
criminal prosecution for his Facebook posts, threatened Facebook with a court
order 1f 1t did not delete his posts, and impounded every Facebook-enabled
device he owned. Did Novak plausibly allege that the Ofthicers violated his clearly
established First Amendment right to be free from prior restraints?

Parody 1s a type of protected speech that mimics its subject to express criticism,
but 1s not reasonably believed to describe real events. Novak’s complaint alleges
he created a Facebook page mimicking visual background features of the
Department’s official page, but published different content to criticize the
Department—e.g., that the Department deputized convicted pedophiles as
honorary officers, and developed experimental abortion procedures for officers
to perform on teens—but didn’t display the Department’s verification markers for
designating its page as an official government account. Those remained available
and easily located by reasonable Facebook users. Did Novak plausibly allege that
reasonable Facebook users wouldn’t believe his posts described actual events?

The Fourth Amendment prohibits searches, seizures, arrests, and prosecutions
without probable cause, and under the First Amendment, speech alone 1s not
probable cause of a crime. Based solely on Novak’s Facebook posts, the Officers
sent a SWAT team to search his apartment, seized his communication devices,
arrested him, and prosecuted him for supposedly disrupting police services. Did
Novak plausibly allege violations of his clearly established Fourth Amendment
rights?
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STATEMENT OF THE CASE

The freedom of individuals verbally to oppose or challenge police action
without thereby risking arrest 1s one of the principal characteristics by
which we distinguish a free nation from a police state.

Houston v. Hill, 482 U.S. 451, 461-63 (1987)
Introduction

On March 2, 2016, Anthony Novak was censored, investigated, arrested, and
prosecuted for criticizing the Parma Police Department on Facebook. Immediately
after he published an obvious but msulting parody of the Department’s Facebook
page (the “Parody Account”), the Officers mobilized, deploying the full force of the
Department’s resources to identify, silence, and punish a citizen who dared to mock
them on the mternet. As one officer testified at Novak’s criminal trial, “we all
stopped what we were doing to take a look at 1t, and a couple of us tried to figure out
who did 1t and where 1t started.” Their mission was simple but censorial: as another
officer testified, “we just wanted 1t down.”

Real crimes in Parma—a blue-collar suburb of Cleveland that once made cars
and now grapples with unemployment, undereducation, racial tension, meth labs,
and domestic violence--were set aside as the Officers, by design, hunted their
anonymous critic exactly as they would a pedophile who peddled unprotected
speech. Officer Riley tasked Detective Connor with shutting down the Parody

Account because of his background 1n cybercrime. In short order, a child-

3
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pornography specialist used a child-pornography task force’s back-channel contact
mformation to reach Facebook about Novak’s supposed crime, demanded that the
Parody Account be taken oftline, and threatened court-enforced subpoenas on
child-pornography form letters to pry Novak’s identity from Facebook. Then they
really went after him.

The Ofticers sent a SWAT team to raid Novak’s apartment. Armed men
seized Novak’s videogame consoles, computers, and phone, hauling them back to
the station for a forensic evidence technician to search them for a crime. He found
none. There was none. And Novak’s speech itself, though barbed, was not a crime.

Parody, falsity, and confusion.

As the district court correctly ruled, the Parody Account was protected
speech. It was also a parody—a type of protected speech that mimics its subject to
express criticism, but cannot, from its content and context, “reasonably be
understood as describing actual facts” or “actual events.” Hustler v. Falwell, 485 U.S.
46, 57 (1988) (emphasis added). As Officer Connor conceded under oath at
Novak’s trial, no objectively reasonable person who read Novak’s absurd posts
would believe they were published by the Department, or described actual events.

But here, as they did i warrant atfidavits, police reports, and other written
mstruments of their retaliation, the Officers attempt to drown the parodic nature of

Novak’s posts with sheer force of ink. They incant “realistic,” “false,” “fake,” and
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“confusing” i boldfaced italics to argue that “Novak had no clearly established right
to create a false internet page so realistic that people actually called the police to
express confusion and anger.” Br. ECF No. 23 at 29 (talics kept; boldface lost).
And they claim without authority that false or confusing forms of speech are not
protected by the First Amendment (they are), can be constitutionally prosecuted
(they can’t) or are ipso facto not parodic, even though parodic speech, under the
legal standards they resolutely 1ignore, necessarily has each of those qualities.
Remarkably, Hustler appears nowhere in the Officers’ brief, even though it
was the district court’s lead authority on the central legal 1ssue they raise on appeal.
Nor does any Supreme Court decision that addresses parody (of which there are
several). Nor does a single First Amendment decision from the Supreme Court
(many of which Novak supplied i his detalled Complaint), because the
constitutional law they clearly establish only confirms the violations he alleges.
“Parody needs to mimic an original to make 1ts point,” so all parody must be
“false” 1n the sense that 1t alters (but 1sn’t actually) the onginal, and “realistic,” by
recognizably mimicking the original. Campbell v. Acufi-Rose, 510 U.S. 569, 580-81
(1994). And a parody does not become a crime 1f a few unreasonable people do not
understand 1t, as the Officers msist. “The test 1s not whether some actual readers

were misled, but whether the hypothetical reasonable reader could be (after ime for
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reflection),” considering the “post in its context,” and the poster’s publication history

and audience. Farah v. Esquire Mag., 736 F.3d 528, 537 (D.C. Cir. 2013).

Confusion of law and disputes of fact.

But the Officers ignore these clearly established standards. Their brief relies
entirely on three unsupported and erroneous propositions of law: (1) that speech 1s
not a parody 1f a handful of people, however unreasonable, are confused; (2) that
false and confusing speech 1s not protected by the First Amendment, and (3) that
probable cause exists to criminally pursue speakers who anger or confuse their
audiences with speech alone for their audiences’ supposedly disruptive reactions.

The rest 1s pure wind that this Court, as 1t noted 1n its Order, must ignore 1n
tavor of Novak’s well-pleaded facts, and inferences that must be drawn 1n his favor.
Novak pleaded that there was no disruption in police services—whether a handful of
unreasonable Facebook users called a non-emergency hotline does not unwork his
allegations, particularly after his jury found no disruption and acquitted him. The
Ofhicers rewrite his Complaint (and blur the legal standards they 1ignore) to assert
that the Parody Account “was intended to be a deception, not a parody.”

The Ofticers’ attempts to dispute Novak’s facts in pre-answer motions, rather
than deny them 1n responsive pleadings, have so far excused Officer Connor from
choosing between confessing civil hability (for punishing a parodist) and confessing

perjury (by denying his knowledge and sworn admission that Novak was a parodist).
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So the Officers continue disputing the same well-pleaded facts Novak has been
forced to restate n briefs below and his motion before this Court.

Novak respectfully incorporates his motion to dismiss as it shoulders the task
of 1ignoring the Officers’ improperly disputed facts. But one gambit warrants early
mention. Before the district court, the central thesis of the Officers’ motion to
dismiss was their demand—despite clear mstructions from this Court—that the district
court assume the truth of testimony Officer Connor gave at Novak’s trial in an
attempt to convict him. In his Complaint, Novak specifically alleged that there was
no disruption in police services, even if a handful of unreasonable citizens did not
mmmediately understand his parody before they were corrected. He alleged that the
Officers’ putative evidence and tesimony was manufactured and perjured, and
pleaded civil claims against Officer Connor on that basis.

But Connor still nsists that the district court should have taken Ais testimony
as true, and construe it agamnst Novak’s well-pleaded facts to the contrary as to any
actual disruption 1n police services. The Officers still nsist that by pleading his use of
the very visual elements necessary to mimic the Parma Account (“the banner, the
patch, the badge”), and therefore necessary for the Parody Account to evoke its
subject, Novak atfirmatively alleged that his page was not parodic, despite its

transparently parodic content and context.
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But that 1s not the law. And as Novak alleged, when Connor testified that
“once you start reading the posts, the absurd nature of the actual content of the posts
come through,” Compl. R.6 PagelD #1265. Connor spoke the truth, because he
knew his credibility with Novak’s jurors would be shot if he did not concede what
any reasonable person would know—and his jurors, as they confirmed with his
acquittal, did know—Novak’s page was a parody, and not a crime.

“Considering only the complaint, this 1s an easy case.” Osberry v. Slusher,
No. 17-4242, 2018 WL 4360979, at *9 (6th Cir. Sept. 13, 2018). The fact that a
handful of people were confused proves only that there are unreasonable people on
Facebook. It neither alters the parodic status of his page, nor entitles the Officers to
abuse their police power to police their egos, or anoint themselves arbiters of truth
and decency online. And under clearly established First Amendment law, speech
cannot be criminalized on the basis of an audience’s response, and the fact that a
handful of people called the Parma Police Department because they were confused
on the internet and angry with his words neither alters the parodic status of his
speech, nor provides probable cause of a crime. Though the Officers ignored the
law to violate Novak’s rights, this qualified-immunity appeal 1s only about the law,

and they cannot do so here.
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I. Factual and Legal Background
A. The Supreme Court protects confusing, false, and parodic speech.

Since 1949, prosecuting speakers for causing confusion, even if it “invites
dispute” or creates a “condition of unrest,” has been unconstitutional under clearly
established First Amendment law. 7erminiello v. City of Chicago, 337 U.S. 1 (1949).
Since at least 2012, prosecuting false speech, even if the speaker falsely claims
government affilation with an “intended, undoubted lie,” has been clearly
unconstitutional. United States v. Alvarez, 567 U.S. 709, 715 (2012).

B. Novak publishes a parody.

On March 2, 2016, Novak published six posts on the Parody Account. One
post announced a supposed “Food Drive to benefit teen abortions” where police
officers would be “giving out free abortions to teens using an experimental technique
discovered by the Parma Police Department.” Another announced a “Pedophile
Reform event” where the Department would recognize child rapists as “honorary
police officer|[s]” if they completed perverse quizzes on “No means no.” These, and
the rest, are set out 1n full in Novak’s detailled complaint, R.6 PagelD ##1265-66, but
i Officer Connor’s estimation, at least, “once you start reading the posts, the absurd
nature of the actual content of the posts come through.” R.6 PagelD #1265.

And Facebook, the locus quo of Novak’s supposed crime, has a context. R.6

PagelD #1265. 1247-48. Replete with humor, parody, offensiveness, lies, and other
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First Amendment-protected consequences of social-media speech, Facebook 1s
accessible to reasonable and unreasonable people alike. But reasonable people
simply do not believe that everything they read on Facebook 1s factually true.
Reasonable Facebook users do not ignore features that identity otficial, verified, or
reliable accounts, whether “Government” tags or numbers of followers. And
reasonable Facebook users know how to use mternet and social-media “search”
features to find official sources to confirm or disprove what they read, like the
Department’s website and the Parma Account, which, unlike the Parody Account,
linked to one another. See R.6 PagelD ##1250-1253.

Unlike the Parody Account, the Parma Account used Facebook’s
“verification” feature, and displayed Facebook’s designated tags for “Police Stations,”
“Government Organizations,” and “Law Enforcement Agencies.” Id. Also unlike the
Parody Account, the Parma Account was more than a day old, was well-known,
widely trusted, and remained available and undisturbed throughout the 12 hours
Novak’s posts remained online. The Parody Account, by contrast, was brand new,

expressly refuted on the airwaves and on the Parma Account itself, taken down 12

hours after it went up, and never reached 100 followers. /Id.

C. Novak’s “friends” are amused.

Novak’s parody had a modest debut. He used his personal Facebook account

to “share” the Parody Account with his Facebook “friends,” who posted comments

10
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like “That’s the funniest thing ever,” and “Oh my god I’'m dying.” Novak’s
Facebook “friends,” in turn, shared the posts with their “friends,” but the page still
did not achieve wide exposure, attracting only a imited number of comments
throughout the afternoon. The Parody Account had no audience at inception, and
attracted fewer than 100 followers during the 12 hours it remained online. The
Department’s official Facebook page, by contrast, had nearly 8,000 followers, and
remained undisturbed and fully accessible to the public. R.6 PagelD #1253.

D. The Officers are offended, and retahate against Novak.

Clearly established law forbids police officers from censoring pure speech,
abusing their authority to curate their reputations on Facebook, or censoring and
prosecuting citizens who insult them. But the Officers were offended, and incensed
by Novak’s posts. So they announced a criminal prosecution, and lied on police
reports, subpoenas, and warrant affidavits. They concealed what Officer Connor
admitted knowing—that anyone who actually read the Parody Account would know 1t
was absurd. They concealed what any reasonable police officer would know—that
that Novak’s page was not a crime, but protected speech as a matter of clearly
established law, and not false (though that, too, 1s not a crime) but parodic. See R.6

PagelD ##1253-1262.
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E. Parmanians are outraged, and educate the Officers.

Ignorance of the law 1s not a qualified-immunity excuse, but the Ofhicers could
not remain ignorant. After they arrested and jailed Novak, the people of Parma read
them his rights on Facebook, “warning everyone that the Parma PD 1s a danger to
the community at large and does not support our Constitution.” Citizens cited clearly
established law on the Department’s official Facebook page—which Novak’s readers,
like any reasonable Facebook user, knew how to find. “Satire 1s free speech,” the
free people of Parma reminded the Officers, citing Hustler v. Falwell,' and they told
the Officers to read it. They knew arresting an “OBVIOUS SATIRIST” was “the
very essence of a free speech violation.” See R.6 PagelD #1253--1264.

They also knew the Oftficers’ “tyrannical,” “fraudulent,” and “butt-hurt” (1.e.,
oversensitive’) vendetta left them, as taxpayers, on the hook for Novak’s civil claims,
and cited 42 U.S.C. § 1983. Id. And they were outraged by the Officers’ Orwellian
campaign, and the pall 1t cast on their own speech. So they welcomed the
accountability § 1983 could provide: “Satire and free speech are apparently not on

the menu at the police academy. Get sued.” Id.

" Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988).

* See, e.g., “Kent,” ButtHurt, URBANDICTIONARY.COM (April 19, 2003) (“An
mappropriately strong negative emotional response from a perceived personal
msult.”), avarlable at https://www.urbandictionarv.com/define.php?term=ButtHurt.
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F. The Officers invent a crime and manufacture evidence to jail
Novak.

But Novak’s ordeal continued. Ignoring the authorities laypeople supplied,
the Officers repeated the lies they told on police reports, subpoenas, and warrant
affidavits to charge him with disrupting police services (by computer), still concealing
what Parmanians knew and Officer Connor would swear: that Novak’s page was not
a crime; that 1t was not false; that it was a parody. And they manufactured evidence
1 support of an unconstitutional criminal charge: confusing people on Facebook.
R.6 PagelD ## 1264-1271.

That evidence, of course, appeared nowhere 1 any of the reports or athidavits
with which the Officers jailled Novak, but materialized at trial as a backdated call log
(12 minutes 1n total) to a non-emergency police dispatcher. Id. On those calls, a
handful of Parma’s 80,000 residents complained that Novak’s speech was rude, or
asked 1f they should believe what they unreasonably misread online, proving only
that not everyone on Facebook 1s reasonable, and dispatch services remained
uninterrupted. Zd.

The only other evidence was equally irrelevant, but more suspicious. Before a
lunch break, Officer Connor testified that he wasn’t working on any other cases
when he spent the afternoon hunting Novak on Facebook, but returned to suddenly
remember three higher-priority cases he was supposedly working on, and a routine

throat swab he rescheduled for a few days to continue harassing his critic.
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G. Novak is prosecuted, but reasonable jurors know the constitution
and acquit him.

Under still more clearly established law, that evidence lacked a crime. The
First Amendment forbids prosecuting speakers for the reactions of their audiences.
False speech 1s not a crime. Confusing audiences 1s not a crime. But based on the
Ofhicers’ mvestigation, reports and athdavits, Novak was charged for disrupting
police services by confusing a handful of unreasonable people with a social-media
account. Four years after A/varez, his criminal complaint pleaded only falsity.

But the most Orwellian moment came at Novak’s trial, when the State
parroted the naked claims of “falsity” in the Officers’ reports and athdavits, and
simply denied the objective-reasonableness mquiry that governs parody. The State
made the same unlawful argument the Officers wrote 1n their reports and argue on
appeal: that Novak’s speech was a per se violation of Ohio criminal law 1f the
Department thought 1t was false. That the constitutional line between parody and
(criminal!) falsehood was whatever the Officers said 1t was.

THE COURT:  So, you're saying that the content of what was posted

1sn’t relevant, what is relevant is the fact that there was
a Facebook page made that was fake to the Parma
Police Department. So, even 1if it was, 1f there were

positive comments made, it still disrupted the Parma
Police Department?

THE STATE: Exactly.’

" R.6 PagelD # 12609.
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Fortunately, Novak’s jurors were reasonable.. They also knew the law better than
their public servants, who enforce and “should know the law.” Harlow v. Fitzgerald,
457 U.S. 800, 618-19 (1982). Even though Novak’s prosecutors successfully
opposed a First Amendment instruction, his jurors acquitted him. And as
Parmanians expected, the officers “glo]t sued.”

II.  Procedural History
A. Novak sues the Officers.

On October 18, 2017, Novak pleaded 20 civil claims against the Officers and
the City of Parma under state and federal statutes, and 10 claims under § 1983,
alleging prior restraint and violations of his First and Fourth Amendment rights in
retaliation for criticizing the Department with a barbed parody of its Facebook page.

But the Officers could not file answers without choosing between admitting
hability and alleging that Officer Connor lied under oath. At Novak’s criminal trial,
Connor all but recited Hustler's test for protected parody, and swore that Novak’s
Facebook page met it. Compl., R.6 PageID#28 As Novak alleged, in that moment
Connor spoke truth, Compl., R.6 PageID#2, but even that fleeting truth was
calculated to convict: denying the parody would ruin Connor’s credibility with the
jury he hoped would punish Novak.

B. Parma protects the Officers.

But filing an answer would put Officer Connor’s mterest (in denying perjury)
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squarely at odds with the other defendants’ interests (in avoiding civil liability), and
they were all jointly represented by the same counsel. So the day their answers were
due, the defendants jointly moved to delay answering. Mot. for Extension of
Deadline, R. 14 PagelD#1. Then, in lieu of answers, all of the defendants moved to
dismiss all of Novak’s claims under Rule 12(b)(6).

Their motions simply averred the legal status of Novak’s page, Officers’ Mot.
to Dismiss, R. 13 PagelD#__ (stating that Novak created the Parody Account
“purporting to be that of the Parma Police Department.”), ignored Connor’s
conclusive tesimonial admission, denied, 1ignored, or rewrote to their liking Mr.
Novak’s well-pleaded facts, and asked the district court to assume mstead the truth
of false statements and police reports that Novak athrmatively alleged were not true
to avold answering his allegation that Connor’s admission was true.

As Novak demonstrated below, this Court has repeatedly chastised officers for
seeking Rule 12(b)(6) dismissal based on their own transcripted testimony attached
to Complaints as an unlawful and dilatory “tactic.” Carrier v. Outokumpu, 673 F.3d
430, 442 (6th Cir. 2012) & Jones v. Cincinnati, 521 F.3d 555, 561 (6th Cir. 2008)).
So the district court disregarded 1t, and denied the defendants’ motions on Novak’s
26 pending claims.

On April 5, 2018, the district court ruled that Novak’s page was a parody, that

his right to publish it was clearly established, and denied qualified immunity on all
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10 of Novak’s pending § 1983 claims. On all other pending claims, the district court

took Novak’s allegations as true and denied the motions. Op. & Ord. R. 19

PageID#1920.

III. Parma appeals to protect the Officers.

The Officers appealed, along with the City of Parma, on every pending claim,
but did not limit their brief on appeal to the narrow issue of qualified immunity from
Novak’s Section 1983 claims. ECF No. 23. So Novak moved to all claims not
susceptible of mterlocutory review, ECF No. 24, and on January 2, 2019, this Court
granted 1n part his motion, dismissing the City of Parma’s appeal, but permitting the
Ofticers’ qualified-immunity appeal to proceed on all of Novak’s civil-rights claims,
because the Court could parse the Officers’ improperly disputed facts and still

address the pure legal 1ssue of qualified immunity. ECF No. 29.
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Legal standards
I. Qualified immunity

Each of Novak’s claims present the same two-stage inquiry: “whether the
complaint alleges violation of a clearly established constitutional right.” Courtright v.
Battle Creek, 839 F.3d 513, 518 (2016). In any order, this Court determines whether
(1) “the right at 1ssue was ‘clearly established’ when the event occurred such that a
reasonable officer would have known that his conduct violated 1t,” and (2) whether
“the facts alleged make out a violation of a constitutional right.” Martn v. City of
Broadview Heights, 712 ¥.3d 951, 957 (6th Cir. 2013) (cleaned up).

“A Government official’s conduct violates clearly established law when, at the
time of the challenged conduct, the contours of a right are sufficiently clear that
every reasonable official would have understood that what he 1s doing violates that
right.” Ashcroft v. al-Kidd, 563 U.S. 731, 740 (2011) (cleaned up). Courts “do not
require a case directly on pomt,” id. at 741, and “officials can still be on notice that
their conduct violates established law even in novel factual circumstances.” Hope v.
Pelzer, 536 U.S. 730, 741 (2002). Clearly established First Amendment rights may
not be limited because they are exercised on new media, including “the vast
democratic forums of the Internet,” Reno v. ACLU, 521 U.S. 844, 868 (1997), and
“do not vary when a new and different medium for communication appears.” Brown

v. Lntm’t Merchants Ass’n, 564 U.S. 786, 790 (2011).
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Because the plaintiff’s factual allegations must be taken as true and construed
m his favor, 1t 1s “generally mappropriate for a district court to grant a 12(b)(6)
motion to dismiss on the basis of qualihied immunity.” Wesley v. Campbell, 779
F.3d 421, 433-34 (6th Cir. 2015) (“Although an officer’s entitlement to qualified
mmmunity 1s a threshold question to be resolved at the earliest possible point, that
point 1s usually summary judgment and not dismissal under Rule 12.”); see also
Grose v. Caruso, 284 F. App’x 279, 283 (6th Cir. 2008) (qualified-immunity
dismissal where favorably construed facts could show a violation 1s “premature”).

II.  Appellate review

Because the Officers appeal the demal of their motion to dismiss, the Court 1s
“required to draw all reasonable inferences mn favor of” Novak. Courtright, 839 F.3d
at 520. The ruling below 1s reviewed de novo, but the Othicers “must be willing to
concede the plamtiff’s version of the facts,” Baker v. Union Twp., 587 F. App’x 229,
232 (6th Cir. 2014), and this Court “construes the complaint in the light most
tavorable to [Novak], accepts all well-pleaded factual allegations in the complaint as
true, and draws all reasonable inferences in his favor.” Courtright, 839 F.3d at 518.

Qualified immunity 1s a “narrow” exception to the final-judgment doctrine,
and appellate review 1s limited to “neat abstract 1ssues of law.” Enoch v. Hogan, 728
F. App’x 448, 451-52 (6th Cir. 2018). “No heightened pleading requirement

applies” to the Court’s review of “a motion to dismiss based on qualified immunity,”
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and state-actor defendants who decline to answer a complaint are not exempt from
discovery necessary to adjudicate their alleged violations. Courtright, 839 ¥.3d at
H18; see also Evans-Marshall v. Bd. of Educ., 428 F.3d 223, 234 (6th Cir. 2005)
(Sutton, J., concurring) (“In the absence of discovery . . . 1t 1s difficult to understand
how a court has any choice but to deny a motion to dismiss premised on the
contention that no constitutional violation occurred.”); Grose v. Caruso, 284 F.
App’x 279, 283 (6th Cir. 2008) (reversing qualified-immunity dismissal as premature
because plamtiff “has not yet had an opportunity to mitiate discovery mn order to
develop a factual record upon which a court may then determine whether dismissal
based on qualified immunity 1s proper.”).
Summary of Argument’

As this Court noted 1 its January 2, 2019 Order, two mquiries can resolve
each claim remaining in this qualified-immunity interlocutory appeal: “whether a
clearly established constitutional right existed at the time of the Novak’s arrest,” and
“whether the district court correctly determined that the Facebook page constituted a

parody.” Order, ECF Doc. No. 29-2 at 2.

' Because the Officers blur distinct constitutional rights and ignore pending claims,
this Court’s independent review of the record 1s particularly appropriate here, and
Novak respectfully suggests that it begin with his detailled Complaint and his
Opposition to the Officers’ motion to dismuss. Jollift v. N.L.R.B., 513 F.3d 600, 608
(6th Cir. 2008) (“this court has a second obligation to make an independent review
of the record when a case mvolves protected speech.”); United States v. Thomas, 74
F.3d 701, 710 (6th Cir. 1996) (same).
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In his Complaint, Novak pleaded 11 different claims against the Officers for
violating his clearly established First and Fourth Amendment rights. After dismissing
one (Claim 10), the district court ruled that Novak “pleaded sufficient facts to show
that the Officer Defendants violated his First and Fourth Amendment rights and that
those rights were clearly established,” and that “all remaining claims may proceed.”
Op. 2 & 8, PageID##1920 & 1926.

But here, as below, the Officers 1ignore them. They cite no First Amendment
cases from the Supreme Court, and do not meaningfully dispute that any of Novak’s
First Amendment rights were clearly established. They suggest, contrary to law, that
clearly established standards for parodic speech become unknowable on Facebook,
despite well-settled “clearly established” jurisprudence and the Supreme Court’s
affirmative holdings that legal rules applying to traditional media cannot be
withdrawn from new. They treat each of Novak’s different First Amendment claims
the same, despite fundamental differences between his prior-restraint claims, for
example, and his retahiatory arrest claim. And on both fact and law, they 1gnore (and

waive any challenge to) four of Novak’s First Amendment claims.’

" These include Novak’s First Amendment rights to speak anonymously (Claim II),
to receive uncensored speech on a police-designated public forum (Claim IV), and
to be free of content and viewpoint-based restrictions on a police-designated public
forum (Claims IV & V). On this qualified-immunity appeal, the Officers waive
challenge, but to any extent the Court wishes to consider them, Novak relies on his
briefs below, and will provide any supplemental briefing the Court may direct.
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Throughout, the Officers cite no Supreme Court First Amendment authority.
And their only argument on Novak’s prior-restraint claim 1s specious: that he had no
“right” to publish the Parody Account because 1t was false and confusing, despite
Alvarez’s holding, and its explanation: “Freedom of speech and thought flows not
from the beneficence of the state but from the malienable rights of the person,” and
1s “not well served when the government seeks to orchestrate public discussion
through content-based mandates.” Alvarez 567 U.S. at 727.

Nonetheless, the Officers propound the same crimial-parody theory as to all
of Novak’s First Amendment claims, claiming that the Parody Account was false and
criminal because they say so 1n their briefs, without engaging the standard that
controls the definition of parody, which explains the legal difference between parody
and their facile use of the term “false.” And the Ofticers rewrite Connor’s testimony,
now 1nsisting he didn’t mean what he said, but meant mstead that he only knew
Novak’s page was a parody after long reflection, and because of his specialized
cybercrime traming, not because, as he testified, “once you start reading the posts,
the absurd nature of the actual content of the posts come through.” The attempt
defies the words Officer Connor used and the inferences to which Novak 1s entitled,
and flouts the Hustler standard, which the Ofhicers ignore.

On Novak’s Fourth Amendment claims, the Officers ignore still more clearly

established law, because speech alone cannot create probable cause, and the crime
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they mvented 1s doubly unconstitutional: crimializing (1) falsity alone, and (2)
speech based on an audience’s reaction. And stripping aside the Officers’ improper
disputes of fact leaves virtually nothing to refute on the violations Novak alleged.

“Considering only the complaint,” and taking Novak’s facts as true and 1n his
favor, “this 1s an easy case.” Osberry v. Slusher, No. 17-4242, 2018 WL 4360979, at
“9 (6th Cir. Sept. 13, 2018).

ARGUMENT

I. Novak plausibly alleged that the Officers violated his First Amendment right
to be free of prior restramts on protected speech (Claim 1).

A. The right to be free of prior restraints is clearly established.

The Ofticers do not dispute that Novak’s right to be free from prior restraints
on his speech—protected or not, with or without probable cause—was clearly
established when he published the Parody Account. Nor do they dispute that the
threat of legal action or prosecution is a prior restraint on speech. They cannot.

Since at least 1963, “the threat of invoking legal sanctions and other means of
coercion, persuasion, and imtimidation” against speech alone, including “threats of
prosecution” by police departments, have constituted unlawful prior restraints under
clearly established First Amendment law. Bantam Books v. Sullivan, 372 US 58, 66-
67 & tn. 8 (1963); ACLU v. Pittsburgh, 586 F. Supp. 417 (W.D. Pa. 1984) (mayor’s
letter threatening prosecution of vendors for displaying Hustler imposed unlawful

prior restraint); Prilchesky v. Miller, 2006 WL 2884445, at *9 (M.D. Pa. Oct. 10,
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2006) (police officer’s threat to criminally investigate internet-forum speaker
mmposed unlawful prior restraint: “the government may not deliberately engage in a
course of conduct by which they invoke the powers of the state as a means of chilling
a person from future First Amendment activities.”); O’Donnell v. Knott, 2017 WL
4467508 (E.D. Pa. Oct. 6, 2017) (officers’ threat to prosecute creator of social-media
account that parodied police-chief’s daughter’s account was unlawful prior restraint).

In the Northern District of Ohio, threats or prosecution for speech alone as a
matter of clearly established law even earlier.” Dearborn Pub. v. Fitzgerald, 271
F.479, 480 (N.D. Ohio 1921) (threatening arrest for the circulation of a publication
that was allegedly “calculated to excite scandal” was an unlawful prior restraint: “the
limit of the city’s power would be to conduct a prosecution for the specific offense
thus committed, and not the establishment of a censorship in advance of future
publications”); New Am. Library v. Allen, 114 F. Supp. 823, 832 (N.D. Ohio 1953)
(Youngstown police chief “possessed no lawful power to suppress publications under
threat of prosecution.”).

Despite Novak’s detailed complaint, extensive briefing, and the opimnion

below, the Officers simply 1ignore Novak’s prior-restraint claim, passing it off in

6

“A right 1s clearly established if there 1s binding precedent from the Supreme
Court, the Sixth Circuit, or the district court itself, or case law from other circuits
which 1s directly on point.” Barrett v. Harrington, 130 F.3d 246, 264 (6th Cir. 1997)

(emphasis added).
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parentheses as a “slightly different” and “[re]styled” version of his other First
Amendment rights.” Br. 29. But Novak’s right to be free of prior restraints is not just
clearly established. It 1s different, more powerful, and more important than any of
the other First Amendment rights the Othicers wronged. It protects not just the right
to be free from retaliation affer speaking, but to speak at all in the first place.

The right to be free of prior restraints 1s the First Amendment’s oldest, Near
v. Minnesota, 283 U.S. 697 (1931), most famous, New York Times v. United States,
403 U.S. 713 (1971) (“ Pentagon Papers”), and most powerful right. Nebraska Press
v. Stuart, 427 U.S. 539, 594 (1976) (Brennan, J., concurring) (the right against prior
restraints 1s “all but absolute”).

The Officers do not address this vital right—at most, they simply deny 1it.
Without authority, they assert that Novak “had no clearly established right to create a
false internet page so realistic that people actually called the police to express
contusion and anger.” Br. 29 (italics in original; boldface emphasis omitted).

The notion 1s as bankrupt here as 1t was in O’Donnell, which rejected an
1dentical claim by police officers that the social-media parodist they threatened to
arrest “was not denied a constitutionally protected right, as she has no legal right to

assume another person’s identity and make malicious statements about the person

"The Officers arguably waived the 1ssue. United States v. Johnson, 440 F.3d 832,
846 (6th Cir. 2006). But as their arguments show, they need this Court’s guidance.
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whose 1dentity she assumed.” 283 F. Supp. 3d at 304-05. It dangerously mverts the
First Amendment, which asks no-one to prove a “right” to be free of censorship, but
establishes that right, imposing a “nearly absolute” ban on prior restraints, United
Foods v. U.S., 197 F.3d 221, 223 (6th Cir. 1999), even when national-security
mterests are threatened. Pentagon Papers, 403 U.S. at 713.

“It 1s elementary, of course, that in a [prior restraint] case . . . the courts do
not concern themselves with the truth or validity of the publication.” Oryg. for a
Better Austin v. Keefe, 402 U.S. 415, 418 (1971). “For more than thirty years, 1t has
been established that allegations of falsity are msufficient to warrant prior restraint.”
New.Net, Inc. v. Lavasoft, 356 F. Supp. 2d 1071, 1083 (C.D. Cal. 2003). And prior
restraints are forbidden even when there 1s probable cause of a non-imaginary crime.
Fort Wayne Books v. Indiana, 489 U.S. 46 (1989) (“our cases firmly hold that mere
probable cause to believe a legal violation has transpired 1s not adequate to remove
books or films from circulation,” or “any other expressive materials.”). Whatever
post-publication remedies may be available, the government simply cannot censor
speech on the basis of falsity, or imminent audience confusion, i advance.
Nebraska Press, 427 U.S. at 569 (preventing false news reports from tainting
criminal jurors could not justify prior restraint).

“Our constitutional tradition stands against the 1dea that we need Oceania’s

Ministry of Truth.” Alvarez, 567 U.S. 709, 723 (2012). Law-enforcement officers are
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“not permitted to employ threats to squelch the free speech of private citizens.”
Backpage.com, LLC v. Dart, 8307 ¥.3d 229, 235 (7th Cir. 2015). And as this Court
recently reiterated, 1t 1s not just clearly established, but “quintessential,” that “[a]
threat counts as a prior restraint.”” Griffin v. Condon, 744 ¥. App’x 925, 929 (6th
Cir. 2018) (quoting Fairley v. Andrews, 578 F.3d 518, 525 (7th Cir. 2009)).

For the Officers to defend using threats to silence a critic, or prior restraints to

police falsity on Facebook, 1s nothing short of Orwellian.

B. Novak plausibly alleged that the Officers violated his right to be free from
prior restraints on speech.

Taking Novak’s allegations as true, the district court correctly ruled that the
Ofhicers’ threats “would chill a person of extraordinary firmness—let alone ordinary
firmness—from exercising his First Amendment rights.” R. 19, PagelD#1927
(emphasis m original) (“The Department immediately responded to the Facebook
Page by 1ssuing press releases announcing a criminal investigation. This action alone
would have had a chilling effect . ..”).

As Novak alleged, the Officers’ immediate threat of criminal prosecution
caused him to cease publishing the Parody Account, and abstain from any further
criticisms. E.g. R.6 Page ID## 1258 & 1275. So did their war on his liberty, and their
“apparent readiness to persecute [him] all over again,” which the Ofticers confirmed
by representing to this Court that Novak’s speech was a crime, and proclaiming their

right to censor and punish the protected criticisms he published. R.6 PagelD
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##1274-75. Novak delights in speaking irony to power, and has further parodies to
offer, but he remains silent, terrified to criticize his government. Reno v. ACLU, 521
U.S. 844, 872 (1997) (“The severity of criminal sanctions may well cause speakers to
remain silent rather than communicate even arguably unlawful words, 1deas, and
mmages.”)."

Novak alleged other prior restraints, including the Officers’ impoundment of
every Facebook-connected communications he owned, R.6 PagelD ##1267-68 &
1275, which physically prevented him from speaking freely on the medium he
chose. See, e.g., Ladue v. Gilleo, 512 U.S. 43, 54 (1994) (near-complete restriction
on speaker’s chosen medium violated First Amendment); Citizens United v. Fed.
FElection Comm’n, 130 S. Ct. 876, 896 (2010) (“Laws enacted to control or suppress
speech may operate at different points in the speech process,” including “subjecting
the speaker to criminal penalties”); see ACLU of Illinois v. Alvarez, 679 F.3d 583,
596 (7th Cir. 2012) (restrictions on expressive technologies violate First Amendment

rights 1n the expression itself).

*The First Amendment does not require police officers to “renounce all informal
contacts with persons suspected of violating valid laws,” but to avoid unconstitional
prior restraints, that contact must be “genuinely undertaken with the purpose of
aiding the [speaker] to comply with such laws and avoid prosecution under them.”
Bantam Books, 372 U.S. at 71-72; see also Ctr. For Democracy & Tech. v. Pappert,
337 F. Supp. 2d 606, 660 (E.D. Pa. 2004) (discussing permissible and impermussible
notices of violations).
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Novak also alleged that the Officers imposed an unlawful prior restraint when,
on Riley’s orders, Connor (a child-pornography specialist, using a child-pornography
form letter and a child-pornography task-force contact) sent a takedown notice to
Facebook, demanding that it take down Novak’s page. As in Pappert, where form-
letters sent by special agents threatening court orders against ISPs that did not take
down suspected child pornography were prior restraints, the Officers threatened
court action unless Facebook complied. 337 F. Supp. 2d at 660 (“the Notices did
more than inform ISPs that child pornography had been accessed on their service”
but “informed ISPs that they “must” or “should” disable access to the alleged child
pornography.”). Construed in his favor, Novak’s Complaint plausibly alleges
violations of his First Amendment right to be free of prior restraints, and the district
court’s denial of qualified immunity was correct.

II.  Novak plausibly alleged that the Officers violated his First Amendment rights
to criticize the Parma Police Departiment without retaliation or arrest.

A. Novak had a clearly established First Amendment right to be free from
retaliation or arrest for criticizing the police (Claims 3 & 6).

Novak’s right to criticize policed officers without retaliation was clear “the day
the ink dried on the Bill of Rights.” McCurdy v. Montgomery County, 240 F.3d 512,
520 (6th Cir. 2001). “[Blecause the First Amendment requires that police officers
tolerate coarse criticism, the Constitution prohibits states from criminalizing conduct

that disturbs solely police officers.” Kennedy v. City of Villa Hills, 635 F.3d 210, 216
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(6th Cir. 2011) (denying qualified immunity to police officer who arrested a citizen
for parking himself in the hallway outside the officer’s office and shouting insults,
accusations, and profanities at the officer). For First Amendment retaliatory-arrest
claims, like prior-restraint claims, and unlike Fourth Amendment wrongful-arrest
claims, “probable cause 1s not determinative of the constitutional question” if an
arrest was “in retaliation for [] having engaged in constitutionally protected speech.”
Greene v. Barber, 310 F.3d 889, 895 (6th Cir. 2002).

B. Novak’s criticisms were protected speech.

Novak’s posts on the Parody Account, whether parodic, false, confusing,
funny, or 1in poor taste, were protected speech as a matter of clearly established law.
“ Most of what we say to one another lacks ‘religious, political, scientific, educational,
journalistic, historical, or artistic value’ (let alone serious value), but 1t 1s still sheltered
from government regulation.” United States v. Stevens, 559 U.S. 460, 479 (2010)
(emphasis m original). But only discrete categories of speech (like the child
pornography Officer Connor usually investigates) are unprotected by the First
Amendment, and false speech 1s not among them. Alvarez 567 U.S. at 718, 722.

The Officers have never suggested that the Parody Account fits a recognized
category of unprotected speech. They tried inventing one below, but failed to get the
district court to declare “trying to mimic official police communication” a new

category of unprotected speech. R. 13, PageID#1798. So the Ofhicers concoct a new
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formulation, now proposing “false internet page[s] so realistic that people actually
called the police to express confusion and anger” as a new category of unprotected,
prosecutable speech. Br. 2. But new categories are not done, even for such vile
expression as “crush videos,” which depict “the mtentional torture and killing of
helpless animals,” and “women slowly crushing animals to death . . . while wearing
high heeled shoes.” Stevens, 559 U.S. at 465-66. Yet the Officers 1talicize their
outrage over “false internet page[s] so realistic that people actually called the police
to express confusion and anger.”

And the elements of the speech they propose to unprotect—falsity, audience
confusion, and anger—have been unequivocally protected by the Supreme Court for
decades, and were reiterated en banc by this Court in a qualified-immunity appeal a
year before they arrested and prosecuted Novak.

False speech 1s still protected speech, and falsity alone 1s not a crime. Afvarez,
567 U.S. at 722. Nor 1s confusing or angering audiences. 7erminiello, 337 U.S. at 4.
And threatening to prosecute a speaker because of his audience’s response—or
prosecuting Novak because a few of his least reasonable readers complained—creates
an unconstitutional “heckler’s veto,” as this Court held en banc the year before he
was arrested. Bible Believers v. Wayne Cty., 805 F.3d 228, 255 (6th Cir. 2015).

At best, accepting the Officers’ new category of criminal parody—false and

prosecutable upon evidence that anyone didn’t get the joke—would replace the
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“heckler’s veto” with an equally unconstitutional “humorless veto,” overriding
Hustler's “reasonable reader” standard and requiring parodists to pander to the least
reasonable, or most unsophisticated. At worst, as this Court feared, it would be a
weapon for law-enforcement officers to protect their egos and curate public speech
to their liking, for “a heckler’s veto effectuated by the police will nearly always be
susceptible to being reimagined and repackaged as a means for protecting the
public.” Bible Believers, 805 F.3d at 255. And so 1t was 1n Parma

C. Novak’s criticisms were protected parodies.

But Novak’s page was also a parody, and his posts on the Parody Account
were not just protected speech. Under clearly established law, any reasonable officer
would know that Novak’s Facebook posts were not “false,” but parodic.

The Officers do not deny that Novak’s First Amendment right to publish
offensive parodies 1s clearly established. Nor do they dispute that the standard by
which protected parodies are 1dentified was clearly established i 1988, when the
Supreme Court held that an offensive caricature of Jerry Falwell was protected by
the First Amendment as a parody because it was not “reasonably believable” as a
depiction of actual persons or events. Hustler, 485 U.S. at 57 (1988).

Nor do the Ofhcers dispute that, under Hustler and its progeny, parody is not

“false,” but fictional, because 1t “cannot reasonably be interpreted as stating facts.”

Milkovich v. Lorain Journal Co., 497 U.S. 1 at 20 (1990). Rather, parody’s “literal

32



Case: 18-3373 Document: 34  Filed: 03/07/2019 Page: 41

falsity”—the momentary but evaporating initial confusion it produces to evoke its
subject—is the very source of its First Amendment value, even if “not everyone ‘gets
1t immediately,” Farah, 736 F.3d at 536, because 1ts mimicry tweaks our
expectations 1n creative and thought-provoking ways. Campbell v. Acuff-Rose, 510
U.S. 569, 580-81 (1994).

But the Officers do not cite Hustler, or any of its Supreme Court progeny,
even though their qualified-immunity appeal challenges a ruling under Hustler.
Novak cited Hustler in the Complaint the Ofhcers ask this Court to dismiss. And the
citizens of Parma cited Hustler on their Department’s own Facebook account after
they arrested Novak. But Hustler appears nowhere in the Officers’ brief.

Instead, the Ofticers offer up their own definition of parody. In a rare
encounter with one of Novak’s authorities, the Officers paraphrase Hustler's
standard as a mere “proposition” for which Knott “cited case law,” but omut Knott's
citation to Hustler, and then proceed to rewrite the standard correctly announced in
both cases outright. Br. 32. According to the Officers, the “dispositive 1ssue” in
identifying parody 1s “whether the [social-media] pages reasonably could have caused
contusion as to 1its authenticity.”). Br. 32 (emphasis added). Wrong. Parody 1s
identified by whether it 1s “reasonably believable.” Hustler, 485 U.S. at 57.

The difference 1s critical. It 1s the heart of this case.
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Every parody—that 1s, speech that reasonable people do not believe—would be
excluded from the Ofhicers’ mvented defimtion. Every parody Hustler protects
“reasonably could have caused confusion,” because not all persons are reasonable.
And unreasonable persons (like, as Novak alleged, the few Parmanians who called)
could be confused by a protected parody (like Novak’s page), even though it 1s not
“reasonably believable.” But the test “is not whether some actual readers were
misled, but whether the hypothetical reasonable reader could be (after time for
reflection),” and 1s applied by considering the “post in its context,” and the poster’s
publication history and audience. Esquire Magazine, 736 F.3d at 537.

The Ofticers’ purpose 1s obvious. They swore up and down that Novak
caused confusion, even though they never managed to produce evidence or
argument supporting reasonable, much less rampant, confusion. But Ofthicer
Connor also swore that “once you start reading the posts, the absurd nature of the
actual content of the posts come through.”

If his testimony was true (Novak alleged 1t was), and he was a reasonable
officer (the law presumes he 1s, and holds him accountable to reason), Connor
testified outright that on March 2, 2016, when he “start[ed] read[ing] the posts,” he
knew the Parody Account was a parody, but pursued it as a crime.

“A reasonably competent public official should know the law governing his

conduct,” and 1f “an official could be expected to know that certain conduct would
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violate statutory or constitutional rights, he should be made to hesitate.” Harlow v.
Fizgerald, 457 U.S. 800, 618-19 (1982). But whatever his mind (Novak alleged
vengeance), Officer Connor did not act reasonably, and did not hesitate.

But now, two years later, denied dismissal, and through counsel, Connor tells
this Court a different tale. He did not mean his words, the Officers nsist, but meant
something quite different: that only by applying his cybercrime traming did he stop
believing that his Department was an unlicensed physician. If that implausible
mference could ever be credited, it would not be on this pleadings-motion appeal.

His lawyers blow much wind against Novak’s well-pleaded facts, but this Court
cannot rewrite his Complaint in their favor. They begin by averring that “for all
mtents and purposes,” Novak’s page “appeared to be an official posting of the Parma
Police Department,” but nowhere explain how any reasonable person, reading the
content, could believe the events they recounted. The Officers do not engage the
content of Novak’s page at all, but attribute an unpleaded malicious ntent to Novak
mstead of the parodist’s gadfly role he pleaded. And they construe his allegations
about deleting a handful of pedantic comments, and reposting a Department post,
against him as proof that he deepened confusion, notwithstanding that “there 1s no
reason to require parody to state the obvious (or even the reasonably perceived).
Cambell v. Acuft-Ruse, 510 U.S. 569, 583 tn. 17 (1994). Throughout, they argue

confusion, not parody, and make no effort to address reasonableness, even though
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“First Amendment protections do not apply only to those who speak clearly, whose
jokes are funny, and whose parodies succeed.” Campbell, 510 U.S. at 583 (quoting
Yankee v. News America, 809 F. Supp. 267, 280 (S.D.N.Y 1992)).

Despite the Officers’ misstatements of settled law and inverted construction of
pleaded fact, parody 1s still judged on the basis of its content and context, not by its
author’s intent nor particular responses, but from the perspective of the hypothetical,
and reasonable reader. These are the “contours” of Novak’s right to be free of
retaliation for publishing his parody, and were clearly established i 1988, when the
Supreme Court articulated the objective test that 1dentifies protected parodic
expression in Hustler v. Falwell. An unbroken line of Supreme Court and appellate
decisions between Hustler and Alvarez athrm that parodies are protected speech,

1dentified by their content, context, and from the perspective of a reasonable reader.

D. Novak plausibly alleged that the Officers violated his right to be free
of retaliation and arrest for his protected and parodic criticism.

(1) The Officers violated Novak’s right against retahiation for
criticizing the Department with protected speech.

“Plaintiffs are under no obligation to plead facts which would make plausible a
contention that their speech 1s protected under the First Amendment,” because
“protection for speech 1s presumed.” Ghaster v. City of Rocky River, 913 F. Supp.

2d 443, 468 (N.D. Ohio 2012). Novak alleged that his speech did not fall into any

category of unprotected speech, and aside from the spurious argument that he
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simply didn’t have a right to speak it, there 1s no suggestion that it constitutes
unprotected speech. And, taken as true and 1 his favor, Novak’s Complaint amply
alleges that the Officers sought to punish their critic for criticizing them. False or no,
parodic or no, Novak was censored, harassed, arrested, and prosecuted based on
nothing more than the insulting content of his posts, by the very people he criticized.

Construed 1n his favor, Novak’s Complaint plausibly alleges violations of his
First Amendment right to be free of retahation and arrest, and the district court’s
demnial of qualified immunity should be athrmed.

(2) Novak plausibly alleged violations of his right to parody the
police without retahiation or arrest.

The Officers suggest but do not develop the argument that they can’t be
expected to conform their conduct under Hustler to Facebook. The First
Amendment 1s not so staid: its protections are not altered on new media, and cannot
be withdrawn because he published his parody on Facebook rather than in Hustler.
Brown, 564 U.S. at 790. And qualified immunity 1s not so blind: it requires only, 1n
the Sixth Circuit’s own 1talics, that “the contours of the right must be suthciently
clear such that a reasonable officer has fair warning.” Baynes v. Cleland, 799 F.3d
600, 613 (6th Cir. 2015). Thus, “the specific action of the official need not have
been found to have been unconstitutional in a prior decision to hold that official
liable pursuant to § 1983.” Caudill v. Hollan, 431 F.3d 900, 912 (6th Cir. 2005).

And “neither a ‘materially similar,” ‘ftundamentally similar,” or ‘case directly on
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poimnt’—let alone a factually 1dentical case—is required, and that the specific acts or
conduct at 1ssue need not previously have been found unconstitutional for a night to
be clearly established law.” Baynes, 799 F.3d at 615-16.

As the Knott court explained, citing clearly established law from Hustler
forward, the contours of Novak’s right to publish parodic speech on a social-media
account were “beyond debate” as a matter of clearly established law “long before”
August 6, 2015—over six months before Novak published his. Knott, at *10 (it was
“entirely plausible that a reasonable reader would not believe that [the police chief’s
daughter]| actually created this profile.”).

Even 1f this Court 1s disinclined to adopt Knotf's qualified-immunity analysis—
though 1t Court should—the fact that no other city has attempted to punish an
1dentical parody doesn’t bless the Officers’ acts. It simply suggests that Novak’s right
was sufficiently clear that officers elsewhere actually conformed their conduct to the
contours of the law.

The Ofticers point to factual differences between the Parody Account and the
account in Knott, but the Supreme Court said that parody needn’t be labelled to be
known from its content and context, Cambell v. Acufl-Ruse, 510 U.S. 569, 583 n.
17 (1994), and ask this Court to infer an answer against Novak to the central
question on appeal—could confusion have been reasonable—trom contusion alone.

Under the facts Novak alleges, however, including the Parody Account’s
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absurd content, any reasonable officer would know—as Connor swore he actually
did—that the Parody Account was a parody. 7he Officers do not dispute this. Novak
supplied the Parody Account’s content, and demonstrated that, under the same
clearly established law reviewed 1 Knott, its content was protected parody as a
matter of law. 7The Officers do not dispute this (nor can they on this appeal). He
alleged that all reasonable Parmanians understood and appreciated the parody, and
disdainfully corrected unreasonable commenters who expressed mitial confusion.
The Oftficers do not dispute this. And he demonstrated that, based on 1its factual
content alone (as Defendant Connor conceded at trial) no reasonable person could
have believed that the Parody Account was an official Parma Police Department
account, and any reasonable person would have known 1t was parody. 7his remains
undisputed. The district court’s denial of qualified immunity to the Ofhcers for

retaliating against a Facebook parodist should be affirmed.

III. Novak plausibly alleged that the Officers violated his clearly established
Fourth Amendment rights against unlawful searches, seizures, arrest, and
prosecution (Claims 7-11).

A. Novak’s Fourth Amendment rights against unlawful search, seizure,
arrest, and malicious prosecution without probable cause were
clearly established.

“It 1s a well-settled principle of constitutional jurisprudence that an arrest

without probable cause constitutes an unreasonable seizure mn violation of the Fourth

Amendment.” Patrizi v. Huff; 690 F.3d 459, 464 (6th Cir. 2012) (citation omitted).
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The Officers do not dispute this, nor do they dispute that the Fourth Amendment 1s
violated for searches, seizures, and prosecutions without probable cause under
clearly established constitutional law.

B. Novak plausibly alleged that the Officers lacked probable cause to
searf:h, seize, arrest, and prosecute him for interrupting police
services.

(1) Protected speech cannot constitutionally be probable cause.

“An officer may not base his probable-cause determination on speech
protected by the First Amendment.” Swiecicki v. Delgado, 463 F.3d 489, 498 (6th
Cir. 2006). This has been clear since at least 1987, when the Supreme Court
mvalidated a Houston ordinance that (like the statute under which Mr. Novak was
charged) sought to criminalize speech that interrupted police business. Hill, 482 U.S.
at 455. The Sixth Circuit has repeatedly reiterated the “First Amendment mitations
on the conduct that state municipalities may outlaw with respect to interruption of
police activity,” and that prosecution for protected speech that does not “cross the
line mto fighting words or disorderly conduct” 1s unconstitutional. £.g. Patriz v.
Huff, 690 F.3d 459, 467 (6th Cir. 2012); Leonard v. Robmson, 477 F.3d 347 (6th
Cir. 2007) (“based upon First Amendment jurisprudence that 1s decades old,” “no

reasonable police officer would believe” that a disturbance statute could

constitutionally apply to protected speech).
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In his Complaint, Novak alleged that he was searched, seized, arrested, and
prosecuted for nothing more than the content of his speech. The warrants and
charging documents made out nothing more than a speech crime. And as Novak
explains above, the Parody Account was protected speech, whether false or parodic.
The Officers do not dispute that prosecuting protected speech violates the Fourth
Amendment, nor that they prosecuted him for nothing more than pure speech,
however “false” or “parodic” 1t may have been, and are disentitled to qualified
mmmunity on Claims 7-11 on that basis alone.

(2) Confusing people on Facebook cannot criminally disrupt
police services.

Novak was arrested and prosecuted for allegedly violating Ohio Rev. Code
29909.04(B), which forbids knowingly using a computer to “disrupt, interrupt, or
mmpair the functions of any police . . . operations.” But he was not charged with
doing anything more than publishing the Parody Account. And the theory of his
crime was that his page caused confusion, requiring telephone dispatchers to answer
phone calls, and (f Connor’s testimony was believed) a rescheduled DNA swab.

But he was not investigated or prosecuted for disrupting speech directly—by
hacking, for example, the appropriate target for the statute under which he was
charged. He just posted speech on Facebook. But his apartment was searched, his
devices were seized, and he was arrested and prosecuted solely because the Officers

assumed that his audience would be confused. But this Court had just reiterated en
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banc what had long been clearly established: that taking police action against a
speaker the basis of an anticipated audience response constitutes an unlawful
“heckler’s veto.” Bible Believers, 805 F.3d at 255.

Moreover, even 1f Novak had placed those calls himself, there would have
been no probable cause to arrest him. “The Supreme Court has recognized First
Amendment limitations on the conduct that state municipalities may outlaw with
respect to interruption of police activity,” and 1t 1s clearly established as a matter of
First Amendment law that, whatever these statutes provide, or “any arguable
ambiguity in the Ohio state courts’ jurisprudence, nonaggressive questioning of
police officers 1s constitutionally protected conduct,” and cannot be the basis for
probable cause. Patrizi v. Huff, 690 F.3d 459, 467 (6th Cir. 2012). And since 1987,
it has been clearly established that police officers have no probable cause to believe
mterrupting police officers with pure speech, even profanity, 1s a crime. City of
Houston, 482 U.S. at 455 (ordinance against “interrupt[ing] any policeman in the
execution of his duty” could not constitutionally apply to protected speech, because
“the First Amendment protects a significant amount of verbal criticism and challenge
directed at police ofhicers”).

The Ofticers do not dispute any of these restrictions, all of which were
supplied in Novak’s Complaint. They do not even dispute that they pursued Novak

for the reaction of his audience. They confirm that they did, and claim 1t was proper.
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And they do not cite a single Ohio case for their proposition that merely publishing
the Parody Account created probable cause for a violation of Ohio Rev. Code
29909.04(B), which forbids knowingly using a computer to “disrupt, interrupt, or
mmpair the functions of any police...operations.” They simply assert that, from their
reading of the statute, it fits their reading of the statute.

But police officers “may not rely on their ignorance of even the most esoteric
aspects of the law to deny individuals their [constitutional] rights.” Sandul v. Larion,
119 F.3d 1250, 1256 (6th Cir. 1997). And the prohibition on police-imposed
heckler’s vetos 1s hardly esoteric—it was old and the subject of an emphatic decision
from this Court. The Officers cannot absolve themselves from the constitutional
limitations they are deemed to know with a hyper-literal reading of an overbroad
criminal statute, as the Second and Fourth Circuits explained years before Novak’s
arrest, giving the back of the hand to equally frivolous attempts to deploy officer-
mmpersonation statutes under theories that would criminalize displaying police
uniforms, shields, and msignias in obviously parodic contexts ranging from
Halloween parties to games of cops and robbers. Dickerson v. Napolitano, 604 F.3d
732 (2d Cir. 2010); U.S. v. Chappell, 691 F.3d 388 (4th Cir. 2012). And 1n this
Circuit, too, requires officers to conform their interpretations of state-law criminal
statutes to the requirements of the Constitution. Patrizr, 690 F.3d at 467. The

Officers are not immune.
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(3) No police services were disrupted.

Taking Novak’s facts as true, his posts did not actually disrupt or interrupt any
police services. When dispatchers receive peaceful phone calls, it 1s not disruption, it
1s service, Patrizi v. Huff, 690 F.3d 459, 467 (6th Cir. 2012). When police ofhcers
elect to pursue pure speech as a crime, they only disturb themselves, and create no
probable cause. Kennedy, 635 F.3d at 216. And the evidence of “disruption” given
at Novak’s trial was neither credible nor sufficient to make out a crime. Nor was 1t
mcluded 1n any of the warrant applications used to search his apartment, seize his
devices, and arrest him.

As Novak alleged, the Ofhicers did not subjectively believe any disruption had
occurred (beyond their supposed fear of confusion, which 1s not probable cause)
and the only evidence The Parma Defendants did not subjectively believe any
disruption had occurred, and objectively should have known that Novak’s Facebook
page was protected speech and an obvious parody. R.6 PagelD # 16-18.

Taking Novak’s facts as true, his posts did not actually disrupt or interrupt any
police services. When dispatchers receive peaceful phone calls, it 1s not disruption, it
1s service, Patrizi v. Huff, 690 F.3d 459, 467 (6th Cir. 2012). When police ofhcers
elect to pursue pure speech as a crime, they only disturb themselves, and create no
probable cause. Kennedy, 635 F.3d at 216.

And the evidence of “disruption” given at Novak’s trial—including some
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curious testimony about sending squad cars to deal with any protests at the store
where the supposed police-abortion vans would be, another heckler’s veto—was
neither credible nor sufficient to make out a crime. of the supposed was not
mcluded 1n any of the warrant applications the Ofhicers did not exist when the
Ofhcers searched his apartment, seized his devices, or arrested him. As Novak
alleged, the Officers did not subjectively believe any disruption had actually occurred
(beyond their supposed fear of confusion, which 1s not probable cause) and the only
evidence The Parma Defendants did not subjectively believe any disruption had
occurred, and objectively should have known that Novak’s Facebook page was
protected speech and an obvious parody.

(4) The Officers’ warrants and Novak’s indictment do not

establish probable cause.

“Police officers cannot, in good faith, rely on a judicial determination of
probable cause when that determination was premised on an officer’s own material
misrepresentations to the court,” and “may be held hable under § 1983 for making
material false statements either knowingly or in reckless disregard for the truth to
establish probable cause for an arrest.” Vakilian v. Shaw, 335 F.3d 509, 517 (6th Cir.
20083); Gregory v. City of Louisville, 444 F.3d 725, 758 (6th Cir. 2006); Richardson
v. Nasser, 421 F. App’x 611, 617 (6th Cir. 2011); Yancey v. Carroll Cty., 876 F.2d

1238, 1243 (6th Cir. 1989); Gunnels v. Kenny, 2016 WL 5661575, at *4 (E.D.
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Mich. Sept. 30, 2016). For the same reason, a grand-jury indictment does not
conclusively determine the existence of probable cause. King v. Harwood, 852 F.3d
568, 588 (6th Cir. 2017).

Novak alleged that the warrants, charging mstruments, and his trial were
materially affected by perjured athidavits and conflicting testimony. The Officers
omitted that the Parody Account was obviously parodic on every writing and
statement they gave. They misrepresented that it “PURPORT[ED] TO BE A
LEGITAMATE [sid PARMA POLICE FACEBOOK PAGE,” “appeared to
match the real Facebook account[]” and that Novak “purported himself to be a
representative of the Parma Police Department.” And they lied outright in writings
and 1n the witness box and that the Parody Account disrupted police services—
although not 1n the 1nitial police reports. That “evidence” was manufactured later.

And Novak alleged mid-trial perjury. Connor testified that he wasn’t working
on any other active cases when he spent the afternoon on Facebook, but returned
from a lunch recess at trial to recall that “there were three higher priority cases that I
was working on at the time,” and had to delay a routine cheek swab for a few days.
Novak’s allegation that Connor, and his supervisor, also lied on warrants 1s plausible.

The Ofticers’ misrepresentations were not simply material to a prosecution
based on the Parody Account; they should have been exculpatory as a matter of law.

For purposes of the Officers’ motion, where they must be accepted as alleged, they
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were at least as misleading as an officer’s warrant application, when mvestigating an
alleged mside job by a store clerk, that the clerk “handed” a bag to armed robbers.
That officer “omitted material information from his warrant application 1 order to
manufacture probable cause” because he should have said “shd.” Sykes v. Anderson,
625 F.3d 294, 306 (6th Cir. 2010). Yet the Officers’ only response 1s to ask this
Court to wish away Novak’s allegations.

Novak alleged that Officer Connor lied about his knowledge that the Parody
Account did not “purport to be” the Department’s official page on an arrest warrant
that accused Novak of creating a “FAKE FACEBOOK ACCOUNT,
PURPORTING IT TO BE A LEGITIMATE PARMA POLICE FACEBOOK
PAGE,” and omitted his knowledge that a cursory review of its content
demonstrated that it was absurd.

(5) The Officers participated in Novak’s prosecution.

Finally, the Officers suggest that Novak couldn’t have plausibly alleged
violations of his right to be free of prosecution without probable cause (Claim 11).
rights because they weren’t prosecutors.

But the Officers need not try the criminal case, they need only influence and
participate in the prosecution—a question of fact that must be construed in Novak’s
favor. Sykes v. Anderson, 625 ¥.3d 294, 312 (6th Cir. 2010). Here, and finally, their

motion should be denied.
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CONCLUSION

This Court should atfirm the district court’s denial of qualiied immunity on

all ten of Anthony Novak’s pending civil-rights claims.
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DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS

Doc No. | Name of Document and Date PagelD#

6, 6-1 Plaintiff’s First Amended Complaint - October 18, #1239-1303
2017

13 Ofticers” Motion to Dismiss Plaintiff’s First Amended | #1305-1623
Complaint - January 15, 2018

15 Plaintift’s Brief in Opposition to Officers’ Motion to #1818-1848
Dismiss - February 28, 2018

18 Opmion and Order - April 5, 2018 #1919-1939

21 Ofhicers’ Notice of Appeal - Apnl 18, 2018 #1960-1931
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